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ABATEMENT. See Torts, 1-3. 

ACCESSORY. See Criminal Law, 81-80 
ACCOMPLICE. See Criminal Law, 56, 57, 64. 
ACCOUNTS. See Guardian and Ward, 3-5. 
ACCOUNT STATED. See Debtor and Creditor, 3, 4. 
ACTIONS. See Levy and Sale, 2. 
ADMINISTRATORS AND EXECUTORS. 


. Bidder failing to comply with bid, liable for difference in price 
at re-sale. Sproull, adm’, vs. Seay, 27. 


. Same: Delay in second sale caused by first bidder, not relieve 
him. Ibid. 


Same: Second bidder failing to comply, and third sale made, 
first bidder still liable. bid. 


Delay in re-sale, whether unreasonable, is for jury. Ibid. 


- Domicile, Jaw of, controls as to administering personalty. 
Thomas, Jr., adm’r, vs. Morrisett, ex’r, 384. 


. Same: Mortgage on land in this state is personalty. Jbid. 
. Will afterwards probated revokes administration. bid. 


. Foreign will probated in state where made, general letters not 
granted in this state pending probate there. bid. 


9. Domicile determined by probate in foreign state. Ibid. 
. Collusively obtained to defeat foreign will, letters void. Ibid. 


- Some bequests void and others good, not prevent grant of letters 
under will. Ibid. 


. Foreign executor suing in this state, set-off pleaded as if resi- 


dent here ; foreign law as to presenting claims wil! not apply. 
Russell, ex’r, vs. Hubbard, 618. 
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13. Verdict, what proper, where plene administravit or plene admin- 
istravit preter not pleaded. Ibid. 


14. Power of sale of property to pay debt conferred by deed, pro- 
ceeding to exercise, after death of grantor, is not suit against 
administrator requiring twelve months’ delay. Roland, 
adm’r, vs. Coleman & Co., 652. 


15, Assent to legacy presumed from use of property by legatee who 
was also executrix. Vanzant et al. vs. Bigham et al., 759. 

16. Trustee for children only till of age, executrix was, under this 
will. Ibid. 

17. Surety on bond cannot set up that it was represented to him by 
ordinary and principal as only temporary. Brown et al. vs. 
Davenport, ord’y, 799. 


See Principal and Surety, 8; Guardian and Ward; Trusts 
and Trustees. 


ALIMONY. 


1. Discretion ‘where testimony conflicting. Glass vs. Wynn, ex’r, 
319. 


2. Separation, husband and wife living in state of, latter may ob- 


tain alimony. Ibid. 
3. Same: Cause of separation immaterial. Ibid. 
4. Cruel treatment, what may constitute. Ibid. 


AMENDMENT. 


1. Verified by attaching affidavits, bill for injunction and receiver 
may be. Shannon & Co. vs. Fechheimer, Goodkind & Co., 86. 


2. Traverse to sheriff’s return amended by making him party. 
Stone vs. Richardson, 97. 


3. New parties added, under equitable pleadings in claim case. 
Green vs. Mann, 246. 


Auditor’s report, exception to, may be amended. Poullain et 
al. vs, Poullain, 420. 


. New cause of action was not ad.led by amendment specifying 
what had been generally alleged before. Ibid. 


. Barred by statute of limitations, action not being, amendment 
is not. Ibid. 


. Judgment may be amended to conform to verdict. Russell, 
ex’r, vs. Hubbard, 618. 


. Defects in justice court summons and entry of service amend- 
able. Telford vs. Coggins, 683. 
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9. Wrong partnership sued, not amended so as to be against proper 
firm, though one partner was member of both. Howes vs. 
Patterson & Co., 689. 


10. Omission of partner different from suing wrong firm. bid. 


11. Same: Two members of firm stricken, two new defendants not 
substituted in their stead. did. 


. Husband made party by amendment to suit by wife, for self 
and children, to recover homestead. Lve et al. vs. Cross, 
adm’r, 693. 


3. Judgment not amended, where rendered as agreed on by par- 
ties. Willis et al. vs. Bivins, 745. 


. Verdict amended in matter of form but not in substance after 
being received and recorded and jury dispersed. Shelton vs. 
O’ Brien, 820. 


APPEAL. 


1. To jury in justice’s court in all cases. Jackson vs. Lewis, 92; 
Bates vs. Messer, 696. 


2. Jurisdiction, justice court not having, appeal does not make 
judgment good. Yon vs. Baldwin, 769. 


ARBITRATION AND AWARD. 


1. Common law and statutory award compared. Jones, trustee, 
vs. Bond et al., 517. 


2. Judgment of court, unnecessary to make common law award. 
Ibid. 


3. Guardian may submit to arbitration for ward. Ibid. 


. Evidence before arbitrators should be filed with exceptions. 
Foster vs. Collier et al., 692. 


5. Time sufficient having passed without filing evidence, no error 
to refuse further time and dismiss exceptions. bid. 


6. Exceptions to award should be under oath. Ibid. 
ASSAULT AND BATTERY. See Pleadings, 5. 


ASSIGNMENTS. 


1. Strictly construed against assignor and assignee, and liberally 
in favor of creditors, acts of 1881 and 1885 will be. Tur- 
nipseed et al. vs. Schaefer et al., 109; Albany, etc., Co. et al. 
vs. Southern Ag. Wks, et al., 135, 


2. Schedules not full and complete, avoids assignment. Ibid, 
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3. Schedules, omissions from, what will make assignment void. 
Ibid.; McMillan, trustee, vs. Knapp et al., 171. 


. Amending schedules, no provision for. Jbid., 109. 


5. Invalidating assignment and punishing false oath to schedule, 
difference in requirements for. Jbid., 109, 


General clause covering other property not specified, contra- 
venes public policy. Jbdid., 109. 


. Preferences tolerated, not encouraged. Jbid., 109. 


. Lien or judgment not necessary to attack assignment. Jbdid., 
109, 135. 

. Receiver appointed where assignment void. bid. 

. Insolvent corporation may assign with preferences. Jbid., 135. 

. Carry on business, provision for assignee to, raises presumption 
of intention to hinder, delay and defraud creditors. Jbid., 
135. 

2. Mortgages attacked in bill to set aside assignment, equitable 
relief granted. Ibid. 

. Affidavit to schedule, what required. McMillan, trustee, vs. 
Knapp et al., 171. 

. Condition precedent (accepting draft for purchase price) not 
complied with in purchase by assignor, no title passed to 
assignee. Mathewson vs. Belmont, etc., Co., 357. 


15. Assignee takes only assignors title. Ibid. 


ATLANTA. See Municipal Corporations, 6. 


ATTACHMENT. 


1. Wrong firm sued and garnishment dissolved by bond, not 
amended so as to be against right firm, though one partner 
was member of both. Howes vs. Patterson & Co., 689. 


2. Two partners stricken by amendment, judgment on bond not 
allowed, nor against remaining defendant. Jbid. 


3. Same: Case properly dismissed. bid. 


ATTACHMENT FOR CONTEMPT. See Injunction and Receiver, 
17. 


ATTORNEY AND CLIENT. 


1. Lien for fees not defeated by settlement of parties with notice. 
Haynes vs. Perry, sheriff, 33. 


2. Settlement, when good as to attorney. Ibid. 
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3. Fees, whether due for services for defendants or due and paid 
by others, left to jury. Wimpy vs. Gaskill et al., 41. 


4. Homestead subject to lien for fees in obtaining and in resisting 
levy. Strohecker vs. Irvine, 639. 


5. Advice may be shown to explain making of payment. Vaughn 
vs. Miller &. Bussey, 712. 


6. Neglect of attorney not generally ground for new trial. Hud- 
son vs. State, 727. 


7. Ignorance and drunkenness of counsel contributing to convic- 
tion of client might be ground for new trial. Ibid. 


See Witness, 5. 
AUDITOR. 


1. Exceptions to report covering whole case, striking other excep- 
tions not error. Grimsby, adm’r, vs. Hudnell, 378. 
. Report prima facie correct as to facts. Poullain et al. vs. Poul- 
lain, 420. 
. Rebut presumption of correctness, what evidence sufficient to. 
Ibid.; Jones, trustee, vs. Bond et al., 517. 


. Fraud in discharge of guardian set up by exception to auditor’s 
report. Ibid., 420. 


. Verdict on exceptions should be seriatim. Ibid., 420. (Gen- 
eral by consent. Jones, trustee, vs. Bond et al., 517). 


. Same: Whether new trial required, if no objection to verdict 
when returned. IJbid., 420. 


. Amended, exception to report may be. bid., 420. 


Re-refer case to auditor, not necessary to, for errors of law. 
Jones, trustee, vs. Bond et al,, 517. 


BANKRUPTCY. 


1. Unconstitutional provisions of state law not made part of bank- 
rupt law by act of 1873. Shipp vs. Smith, 1. 

2. Exemption based on homestead under constitution of 1868 sub- 
ject to debt prior to that time. Ibid. 

8. Settlement between holder of draft and assignees, with knowl- 
edge of acceptor, leaving draft in hands of holder, terminates 
bankrupt jurisdiction. Harrison et al., ex’rs, vs. Powers, 218. 

4. Same: Motive of acceptor in allowing settlement immaterial, 
unless misled. Ibid. 


5. Exemption set apart in, not prevent subsequent homestead un- 
der state law. Holland vs. Withers, 667. 
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BETTERMENTS. See Equity, 14. 
BONDS. (Generally.) See Administrators and Executors, 17. 


BONDS. (Given in litigation). See Claims, 12; Distress Warrant, 
2; Mortgages, 13. 


BONDS. (Official.) See Principal and Surety, 4. 


BURDEN OF PROOF. See Pleadings,2; Claims,1, 2; Evidence, 
24, 27; Criminal Law, 28. 


BURGLARY. See Criminal Law, 1, 18-17, 37. 
CARRIERS. See Railroads. (As to steamships, see Railroads, 18-20.) 
CERTIORARI. 


1. New trial ordered, on sustaining certiorari, where issues of fact 
involved. Geo. R. R. vs. Bird, 13. 


2. Jurors not challenged in justice’s court, objection to, not urged 
by certiorari. Mitchell vs. Bradberry, 15. 

3. Writ refused, if petition makes no case. Harrell vs. Holi et 
al., 25. 

4. Petition is not record until granted. James vs. Davis, 100. 


5. Judge of another circuit sanctions writ, authority need not be 
shown. Prescott vs. Carter, 103. 


6. Costs: Only necessary to pay those on illegality, where ruling 
on it excepted to. Williams vs. Sutler, 355. 


7. Two suits in justice’s court not carried up by one certiorari. 
Parris vs. Hightower, 631. 

8. Discretion in granting and ordering new trial on facts. Telford 
vs. Coggins, 683; Cruse vs. Foster & Estes, 728. 


CHARGE OF COURT. 


1. Omission to charge, attention of court should be called to. 
White vs. Hand et al., 3. (See Nos. 10, 19 below.) 


2. Omission to charge as to reasonable doubts not require new 
trial, when. Seiler vs. State, 103. 

3. As a whole correct in these cases. Byne vs. Smith, 101; Beck vs. 
State, 452. 


4. “Unless some other good defence,’’ etc., bad in this case. 
Harrison et al., ex’rs, vs. Powers, 218. 
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5. Both sides should be submitted, where it is in issue what was 
the contract. Cincinnati, etc., Rwy. vs. Disbrow & Co., 255. 
6. Stating issues and summing up evidence, duty as to. City, 
etc., Rwy. vs. Findley, 311. 
. Context considered to explain loose expression. bid. 
. ‘* All actions of this sort imply fault somewhere,’’ charge dis- 
cussed. Ibid. 
. Presumed correct, if not brought up in full. Massengill vs. First 
Nat. Bk., 341. 
. Broad but correct, if more specific desired, request proper. 
Poullain et al. vs. Poullain, 420. 
. Examples not in accordance with evidence and tending to con- 
fuse, not given. Ibid. 


. Request, long argumentative and partly incorrect, properly re- 
fused. Beck vs. State, 452. 


. Request covered by general charge need not be given. Jbid.; 
Bernhard vs. State, 613. 

. Importance of issues in murder case stated,—on one side, good 
order, peace and security of society; on the other, life and 
liberty of defendant—not error requiring new trial. JIbid., 
452. 

. Vindicate the law, neither convict an innocent man nor acquit 
a guilty one, charge that jury should desire to, not error. 
Ibid., 452. 

. Observations on human mind, though might have been omitted, 
not injurious in this case. Jbid., 452. 

Involuntary manslaughter, when proper to charge as to. Jack- 
son vs. State, 473. 

. Statement of accused considered as basis of charge. Ibid. 

. Omission to charge on substantial issue, new trial granted. 
Central Railroad vs. Harris, 502. (See No. 1 above.) 

. All of request not proper, court need not give any part. City 
of Atlanta vs. Buchanan, 585. 

. Ambiguity in contract left to jury ; not determined by construc- 
tion. Erskine & Co. vs. Duffy, 602. 

. Context considered to explain charge. Almond vs. Gairdner & 
Arnold, 699; Central R. R. vs. Thompson, 770. 


. Enumerate part of facts only as controlling case, error to. 
Vaughn vs. Miller & Bussey, 712. 


. Assume fact to be proved, charge should not. Ibid. 


. Negligence, court should not charge that certain facts would 
constitute, except where so made by statute. Central 2. R. 
vs. Thompson, 770. 
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26. Wisdom of law in requiring extraordinary care, bad practice to 
comment on, but new trial not required. bid. 

27. Language of Supreme Court in reviewing case, not always best 
to use in charge. Ibid. 


See Criminal Law, 12. 


CHATTAHOOCHEE COUNTY. See License, 1, 2. 
CLAIMS. 


1. Burden of proof on plaintiff in fi. fa. Doyle vs. Donovan, 44. 

2. Prima facie case by plaintiff in fi. fa., what makes out. Crin- 
gan, Watkins & Co. vs. Smith, trustee, 49. 

. Possession admitted in defendant, but proved not true, not 
give conclusion toclaimant. Royce & Co. et al. vs. Gazan, 79. 

. Possession admitted in defendant, estops from disproving. 
Ibid. 

. Equitable pleadings in claim case. Green vs. Mann, 246. 

. Contribution by joint debtor prevented by collusive sale by 
creditor, discharge of ji. fa. pro tanto set up in claim case. 
Ibid. 

. Damages recovered in claim case, when. Ibid. 

8. New parties made by amendment in claim case. Ibid. 
9. Possession of personalty admitted in defendant in ji. fa. is 
prima facie title. Crawford vs. Kimbrough, 299, 

. Fraud between husband and wife appearing, presumption from 
possession not rebutted. Ibid. 

. Possession in defendant in ji. fa. admitted, to get opening and 
conclusion, court subsequently holding other party entitled 
thereto, admission properly allowed withdrawn. Irwin et al. 
vs. McKnight, 669, 

. Forthcoming bond, in suit on, sufficient to show consumption of 


perishable property ; re-advertisement unnecessary. Bowen, 
constable, vs. Penny, trustee, et al., 748. 


. “Trustee for wife,’’ added to name of principal is mere descrip- 
tion; he is liable individually. bid. 

. Justice court has no jurisdiction where value of property and 
aggregate of fi. fas. both above $100.00. Yon vs. Baldwin, 769. 


. Verdict for ‘‘claimant in ji. fa.,’’ means what. Shelton vs. 
O’ Brien, 820. 


. Outstanding title in third person, claimant cannot show. Moody, 
Jr., vs. Travis, 832. 


See Evidence, 52; Mortgages, 12. 
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COMITY. See Mortgages, 2-4; Judgment, 6; Administrators and Ex- 
ecutors, 6. 


COMMON CARRIERS. See Railroads. 
COMPTROLLER GENERAL. See Taz, 4, 5. 


CONFESSIONS. See Criminal Law, 6, 74. 
CONSTABLE. See Executions, 2. 
CONSTITUTIONAL LAW. 


1. Unconstitutional homestead law not made part of bankrupt law 
by act of 1873. Shipp vs. Smith, 1. 

2. Homestead under constitution of 1868 subject to debt prior to 
that date. Ibid. 

3. Witness, privilege of. See Witness, 3. 

4. Tax and local assessment laws, similarity and difference be- 
tween, as to provision for uniformity, etc. Trustees First M. 
E. Church vs. City of Atlanta et al., 181. 

5. Assessment for street not made against church, is not taking 
money from treasury for. bid. 

6. Local option law, constitutionality tested by one whose per- 
son or property is affected. Scoville et al. vs. Calhoun, ord’y, 
263; Clayton vs. Calhoun, ord’y, 270. 

7. Part unconstitutional, balance upheld. Ibid. 

8. Unconstitutional, act not declared, except in case of necessity. 
Ibid. 


9. Justice courts must be held at fixed times and places. ree- 
man vs. Gaither, 741. 


10. Debt by county to re-build bridge, not exceeding seven per 
cent. of taxable property, may be incurred by vote of two- 
thirds of voters. Elliott vs. Gammon et al., commissioners, 766. 

11. Election to incur new debt by county must be held under gen- 
eral law ; subsequent special law invalid. bid. 


12. Special mandatory act as to working convicts on public roads, 
in conflict with general road law, contract based on, uncon- 
stitutional. Houston County vs. Killen, 826. 

13. Same: Mandatory special act, contrary to general law, passed 
after constitution of 1877 as amendment to former permissive 
act, invalid. Ibid. 


14. Contract based on unconstitutional act, not enforcible. Ibid. 


See Appeal, i. 
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CONSTRUCTION. See Words and Phrases; Laws, 1-3; Contracts, 
2, 5, 12-14; Verdict, 10; Roads and Bridges, 3; Wills, 4. 


CONTINUANCE. 


1. Discretion affected by error of law, reversed. Maynard vs. 
Cleveland, 52. 


2. Misled as to what adversary’s witness would testify, ground for 
new trial, when. bid. 


One witness to point present, no continuance to get another, 
rule not apply, when. Ibid. 


. For want of time to prepare criminal case, under facts, should 
have been granted, or postponement allowed. Blackman vs. 
State, 288. 


5. Absent witness, what necessary to obtain continuance on 
ground of. Bates vs. Messer, 696. 

. Service, continuance to allow perfected, noterror. Atlanta, etc., 
A.-L. Rwy. vs. Harrison & Bro., 757. 

. Remitter from Supreme Court just entered and witnesses ab- 
sent, error to force case to trial. Youngblood, adm’r, vs. 
Youngblood et al., 840. 


CONTRACTS. 


- Rescind, one party cannot, except for breach by others. White 
vs. Hand et al., 3. 


. Construed in this case, and facts left to jury. Wimpy vs. 
Gaskill et al., 41. 


. Services of attorney contracted for by father, no ground for re- 
covery against children. Ibid. 


- Mesne profits, not more than amount received in one year 
charged in requiring re-conveyance of land on failure of 
grantee to perform agreement. Lary vs. Lewis, 46. 

. Insurance premiums, contract to pay and receive compensation 
construed. Hodge vs. Ellis, guardian, 272. 

3. Minor not bound by father’s contract, equity will compel to do 
right as to person preserving fund. bid. 

. Consideration, new not needed to revive debt barred by statute 
of limitations. Pittman, adm’x, vs. Elder et al., 371. 

. Parental control of child released by father, what necessary to 
show. Miller vs. Wallace et ux., 479. 


. Guarantor’s parol agreement by one, under letter from other 
agreeing to joint guaranty, not hinding. English vs. Bank 
State of Ga., 537. 
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10. Time for paying life insurance premium, custom as to giving 
notice may waive. Grant vs. Ala. Gold L. Ins. Co., 575. 

11. Implied, of common carriers, discussed. Falvey vs. Geo. R. 
R., 597. 

12. Ambiguity in, left to jury. Erskine & Co. vs. Duffy, 602. 


13. Letters, expressions in, not construed by court so as to bind 
jury as to contract. Ibid. 


14. ** Place the $700 on interest,’’ construed. did. 


15. Payment to creditor to be made by transferee of goods out of 
first money received for them, what will warrant recovery 
under contract. Bethune vs. Berry, 662. 

16. Original or collateral undertaking, test of. Cruse vs. Foster & 
Estes, 723. 


17. Written, not reformed in equity except for omission by fraud, 
accident or mistake. Bell vs. Americus, etc., R. R., 754; 
Brown et al. vs. Davenport, ord’y, 799. (Set up by pleas.) 


18. Unconstitutional law, contract based on, notenforcible. Hous- 
ton County vs. Killen, 826. 


19. Employé at will discharged, no recovery therefor. Parks vs. 
City of Atlanta et al., 828. 


20. Custom does not affect contract, when. Ibid. 


See Evidence, 16; Vendor and Purchaser, 2; Statute of Frauds. 
CONVERSION. See Trover. 


CONVICTS. See Criminal Law, 28-31, 


CORPORATIONS. 


1. Assets of defunct corporation are fund for payment of debts. 
Beck et al., rec’rs, vs. Henderson, 360. 


2. Same: Subscriptions called in to satisfy debts. Ibid. 

3. Same: Stockholder estopped from setting up fraud in organi- 
zation as to creditors who acted on faith thereof without ob- 
jection. bid. 

4. The” added in stating name is not material variance. Jack- 
son vs. State, 551. 


5. Majority’s action within charter power, equity is slow to inter- 
fere with, on behalf of minority. Lamar et al. vs. Lanier 
House Co., 641. 


6. Representations of persons taking subscriptions for stock not 


set up against suit on note, except when. Bell et al. vs. 
Americus, etc., R. R., 7654. 
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7. Reform contract of subscription, equity will not, except for 
omission by fraud, accident or mistake. Ibid. 


8. Vague allegations that charter is contrary to law and the consti- 
tution and that legal existence of company is denied, raise 
no issue. Ibid. 


See Stock and Stockholders; Railroads, 4; Criminal Law, 37. 
COSTS. 


1. Criminal cases transferred to county court, solicitor general 
and county solicitor, rights of, discussed. Blalock, county 
solicitor, vs. Pillsbury, judge, 493. 


Z. No provision for, none allowed, though service rendered. Ibid. 


3. Insolvent, none allowed to county solicitor in transferred cases. 
Ibid. 


4. Equitable division of costs between solicitor general and county 
solicitor, jurisdiction is in judge of superior court to make. 
Ibid. 

5. Sumter county, local acts as to county court considered. Ibid. 

6. In Supreme Court, where part of verdict is written off. East 
Tenn., Va. & Ga. R. R. v8. Wright & Co., 532. 


See Certiorari, 6. 


COUNTY MATTERS. 


1. Defaulting county treasurer, fi. fa. on bond of, subjects home- 
stead of surety. Mc Watty vs. Jefferson County, 352. 

2. Same: Tax, what funds did not arise from, surety may show. 
Ibid. 


3. New debt, election to incur, must be under general law, I- 
liott vs. Gammon et al., comm’rs, 766. 


4. Re-build bridge, new debt to, how incurred. Jbid. 


5. Re-build bridge leading into city, county should, if under its 
control. Ibid. 


6. Unconstitutional mandatory law as to working convicts on 
roads, contract based on, not enforcible. Houston County vs. 
Killen, 826. 


See Roads and Bridges; Constitutional Law, 10 
COURTS. See Costs, 1-5. 
CRIMINAL LAW. 


1. Burglary shown, and possession of goods soon after unaccounted 
for, sufficient to convict. Davis vs. State, 16. 
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Larceny of two silver dollars shown, sustains charge that law- 
ful currency was stolen Blount vs. State, 17. 


. Larceny, whether taking was with consent of owner, proper 
submission of question to jury. 0’ Bannon vs. State, 29. 


Intention may be inferred from facts. Ibid. 


. ‘* True bill’’ not entered on established copy of indictment, on 
which trial had, no ground to arrest judgment. Hughes vs. 
State, 39. 


. Confessions, what are not voluntary. Johnson vs. State, 76. 
Keeping lewd house, what sufficient to show. Hogan vs. State, 
82. 
8. Reputation admissible on trial for keeping lewd house. Ibid. 


. Indictment headed with county, shows county of grand jury 
Stevens vs. State, 96. 


Wife competent witness on trial for wife-beating. Ibid. 


Reasonable doubts, failure to charge as to, not cause new trial, 
when. Seiler vs. State, 103; Sutler vs. State, 105, 


. Remark of judge to another just tried that he was lucky to 
escape, no ground for new trial. Townsend vs. State, 105. 


. Burglary, what indictment for sufficient. Lanier vs. State, 304. 


. Same: ‘‘ Where valuable goods, etc., are contained or stored,”’ 
appties to what. Ibid. 


). Same: Describe goods or allege their value, not necessary to. 
Ibid. 


. Burglary complete, though party prevented from stealing. 
ibid. ys 


. Burglary and larceny from house distinguished. Jbid. 

. Liquor sold under license issued without required number of 
freeholders signing petition, license void and seller guilty. 
Metcalf vs. State, 308. 

. Same: Revocation of license by ordinary on discovering mis- 
take, immaterial. Ibid. 


. Vagrancy, preacher without church and dependent on volun- 
tary contributions, not guilty of. Hicks vs. State, 326. 


. Drunkenness, though producing temporary frenzy, madness or 
unsoundness of mind, is no excuse for crime. Beck vs. State, 
. 452; Bernhard vs. State, 613. 


. Insanity, mania or unsoundness of mind fixed and permanent 
and destroying knowledge of right and wrong, though caused 
by drunkenness, relieves of responsibility. Jbid., 452. 
Sanity presumed, burden of disproving to reasonable certainty 
is on defendant. Jbid., 452. 
vV7R-BA 
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Voluntary drunkenness, not insanity shown, inthis case. Idid., 
452. 
Sayings of one of two persons shot, that slayer would not have 


done it if he had been in his right mind, inadmissible on 
trial for murder of other. Jhbid., 452. 


. Statement of accused, on buying whiskey before homicide 


27. 


28. 


29. 


30. 
31. 


32. 


that it was last he ever expected to drink, inadmissible. 
Ibid., 452. 

Malice defined ; springing from frenzy of drunkenness. Tbid., 
452. 

Convict shot by guard, if trying to return after falling in river, 
is murder. Jackson ws. State, 473. 


Escaping convict shot by guard, with reasonable ground to be- 
lieve shooting necessary, justifiable. Ibid. 
Malice considered on question of motive for shooting. bid. 


Escaping convict, whether ordered to halt or not, considered 
on question of justification for shooting. Ibid. 


Involuntary manslaughter, none, where intention is to kill. 
Ibid. 


. Involuntary manslaughter, charge as to proper, where evidence 


raises any doubt asto intent. Ibid. 


. Statement of accused considered as basis of charge. bid. 


35. Costs in cases transferred from superior to county court. See 


Costs, 1-5. 


. Corpus delicti must be proved beyoud reasonable doubt. Lee 


vs. State, 498. 


. Burglary: Corporate name of owner of house given, but incor- 


poration not alleged, judgment not arrested. Hatfield vs. 
State, 499. 


3. Nolle prosequi entered, no ground for exception, except whem 
Jackson vs. State, 551. 


. Same: Demand for trial not prevent nol. pros. and trial on sec- 


ond indictment. Jbid. 


. Corporate name, use of ‘“‘the’’ in stating, is not material vari- 


41. 


42. 


43. 


44. 
45. 


ance. Ibid. 


Election not required, where several acts make up one offense. 
Ibid. 


Embezzlement: there is such a crime in this state. Ibid. 


Books falsified and fraudulent entries made, shown on trial for 
embezzlement. Ibid. 


Other embezzlements shown, on question of motive. Ibid. 
Good character not prevent conviction, if crime shown. Ibid. 
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3. Separate acts of embezzlement charged, not necessary to prove 
all. Ibid. 


Money directly taken, or placed in bank and checked out, either 
is embezzlement of funds. Ibid. 


President of corporation embezzling funds, what indictment 
sufficient. Ibid. 


Particular money received and embezzled, need not specify. 
Ibid. 


Continuous acts of conversion extending over several years, in- 
cluded in one count. Ibid. 


Same: Limitations, that some of acts constituting embezzlement 
are beyond bar of statute, not good defence. Ibid. 


2. Indictment, what sufficient in Georgia. bid. 


Jurors in felony cases, rule as to time for accepting or rejecting. 
Carr vs. State, 592. 

Res geste, sayings of disinterested by-stander are not. Ibid. 

“Defendant” found guilty, where joint indictment but separate 
trial, sufficient. Bernhard vs. State, 613. 


Accomplice, testimony of, not alone sufficient to convict of 
felony. Ibid. (See No. 64 below.) 


Accomplice, person preseat under constraintor by fraud is not. 
Ibid. 


Initials of owner of property: mistake in indictment as tol. or 
J., immaterial, if true name shown. Jbid. 

. Rape, evidence not sufficient to convict of, in this case. Brown 
vs. State, 623. 

. Rape, penetration and emission necessary to convict of, at 
comm )n law; slight penetration sufficient. © Zbid. 

. Committing trial, evidence taken at, shown by parol for pur- 
pose of impeachment. bid. 

Venue, what evidence as to town where crime committed sufliv 
cient to show. Porter vs. State, 658. 


. Time of commission of crime sufficiently fixed by changes in 
office by election. Jbid.; Groves vs. State, 808. 


Accomplice, evidence of, sufficient to convict of misdemeanor. 
Ibid, 658. 


Receiving stolen goods, knowledge is of essence of offense 
Cobb vs. State, 664. 


. Same: Knowledge may be inferred from circumstances. Ibid. 


Obstructing officer in execution process, what constitutes. 
Davis et al. vs. State, 721. 


Same: Driving off cattle after levy is not. bid. 
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. Larceny by taking one’s own property held by levying officer. 
Ibid. 


. Neglect of attorney from ignorance and drunkenness, contribut- 
ing to conviction, might cause new trial. Hudson vs. State, 


wd 


(al. 


. Statement, failure to make, not working injury, will not cause 
new trial. bid. 


2. Murder, facts sufficient to uphold conviction for. IJbid.; Roney 
vs. State, 751. 


. Conspiracy to kill and taking part in transaction, all parties are 
principals. Jbid., 731. 


. Statements of defendant that he would rather pay than have 
the owner of property identify tracks at the scene of the lar- 
eeny, and that he would be hurt if the owner did so, admis- 
sible. Kimbrough vs. State, 786. 


. Same: Examine witness as to admissibility of such statements 


in absence of jury, refusal to allow counsel to, not error. 
Ibid. 


Perjury: Legality of oath administered, what sufficiently 
charges. Johnson vs. State, 790. 


. Same: Materiality of issue on which oath made, what sufficient 
allegation as to. Ibid. 


. Same: On whom battery involved in trial when witness swore 
committed, what sufficiently shows. bid. 
. Same: Falsity of oath, what charge of sufficient. Ibid. 


Same: Authority to administer oath, what sufficient allegation 
of. Ibid. 


. Accessory before fact to stealing county property in his charge, 
ordinary may be. Groves vs. State, 808. 


82. Embezzlement, that indictment for might lie, not prevent con- 


viction as accessory of larceny. bid. 


3. Principal pleading guilty, though no judgment entered, access- 


ory before fact tried; plea prima facie evidence of guilt. 
Ibid. 


34. Plea of guilty by principal withdrawn pending trial of accessory, 
effect of. bid. 


. Lower grade of offense charged, defendant may be convicted 
of. Ibid. 


. Accessory before fact in larceny above $50.00 charged, verdict 
of guilty of misdemeanor because goods less than $50.00 
found. bid, 





INDEX. 869 


87. Flight may be considered by jury in determining guilt. Sewell 
vs. State, 836. 


Ve 
.. 


See Continuance, 4 
CUSTOM. See Contracts, 20. 


DAMAGES. 


1. $10,000 for injury by railroad, excessive when. Central R. R. 
vs. Smith, 209. 


. Expenses of litigation, when recoverable. Mosely vs. Sanders, 
293. 
3. Punitive or vindictive, when not recovered for negligence. City, 
etc., Rwy. vs. Findley, 311. 
. For physical and mental suffering. bid. 


5. Excessive, no complaint that damages are, immaterial what 
measured them. Central Railroad vs, Harris, 502. 
. Life tables, how used in calculating. Ibid. (Sce No. 8 below.) 
From ‘‘ blowing of bilge water,’’ and other perils of sea ex- 
cepted in bill of lading. East Tenn., Va. & Ga. R. R. vs. 
Wright & Co., 582. 


. Life, value of, no invariable rule as to calculating. Central R. 
R. vs. Thompson, 770. 


9 


. Same: Age, health, habits, money earned, decrease of capacity 
with age, all considered. Ibid. 


DEBTOR AND CREDITOR. 


1. Husband’s creditors may subject property bought by him with 
wife’s earnings before 1866, though deed afterwards made to 
wife. Wood vs. Wilson Sewing Machine Co., 104. 


. Creditors favored, and equitable aid granted to; lien unneces- 
sary to filing bill to set aside assignment. Turnipseed et al. 
vs. Schaefer et al., 109. 
3. Account stated fixes rates of interest previously charged, and 
controls, unless mistake shown. T'rippe, ex’r, vs. Wynne, 200. 
4. Account stated, mistake in, how corrected. Ibid. 


5. Contribution, joint debtors have right of; if property of one 
placed beyond reach by collusive sale under ji. fa. of creditor, 
latter’s claim discharged to extent of injury done. Green vs. 
Mann, 246. 


. Application of payment to mortgage, intention to make indi- 
cated by debtor, creditor could not apply to notes. Holley 
vs. Hardeman & Gibson, 328. (See No. 8 below.) 
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7. Security deed, holder of, obtaining judgment and filing re-con- 
veyance, right of, as to fund from sale of land. McAlpin vs. 
Bailey, sheriff, 687. 

8. Application of payment raised under ji. fa. to older foreclosed 
mortgage held by same plaintiffs, not illegal. Janes & Mc- 
Donald vs. Penny, 796. (See No. 6 above.) 


See Fraud, 6; Husband and Wife, 10; Statute of Frauds. 


DECREE. See Evidence, 22, 23. 
DEEDS. 


1. Description of three and one-fourth acres in lot 62 not cover 
land in adjoining lot. Bates vs. Slade & Etheridge, 50. 

2. Constructive possession of all by holding part does not apply 
where deed conveys several lots by numbers, but does not 
show them to be one tract. Barber et al.vs. Shaffer et al., 285. 


3. Description by number of lot and district sufficient. bid. 


4. Usury law passed after deed to secure debt made, not affect it. 
Swint vs. Carr, 322. 


5. To secure debt, conveys title. Roland, adm’r, vs. Coleman «& 
Co., 652. 
6. Power of sale coupled with interest not revoked by death of 
maker. Ibid. 
7. Secure surety against loss, deed made to, after payment of debt 
by surety and taking land in satisfaction, title becomes abso- 
lute. Irwin et al. vs. McKnight, 669. 
8. Same: Usury could not be set up against such deed by its 
maker or his creditor. Ibid. 
9. To secured debt, right of holder of deed, as to fund arising from 
sale of land. See Judgments, 10, 11. 
10, Gross inadequacy of consideration considered on question of 
fraud indeed. Almond os. Gairdner & Arnold, 699. 
11, Money rule: Senior ji. fa. selling land, deed takes balance of 


fund in preference to junior fi. fa. Crawford vs. Williams et 
al., 792. 


12. Fraud against creditors will not avoid deed inter partes. Pal- 
mer vs. Melson, ex’r, 803. 


DEMURRER. See Limitations, Statute of, 1; Practice in Supreme 
Court, 16; New Trial, 9. 


DISTRESS WARRANT. 


1. Removing crop, where tenant is, distress warrant issued before 
rent due. Bates vs. Messer, 696. 





INDEX. 871 





. Issue under counter-affidavit must be submitted to jury, to bind 
sureties of defendant. Willis et al. vs. Bivins, 745. 


. Same: Judgment by court, without consent of sureties, does 
not bind them. bid. 

. Garnishment cannot issue on distress warrant. Taylor, justice, 
vs. Benjamin, 762. : 

. Same: Garnishment issued, judgment entered against garni- 


shee, money collected and paid to plaintiff, justice not ruled 
by defendant. Ibid. 


DIVORCE. See Alimony, 4. 


DRAFTS. See Promissory Notes; Negotiable Instruments. 
DRUNKENNESS. See Criminal Law, 21-24. 
EJECTMENT. 


1. Demise in name of person not connected with real plaintiff and 


not consenting, no recovery on. Harper et al. vs. Wilkes et 
al., 106. 


See Mesne Profits; Equity, 14. 


ELECTIONS. 


- Local option act of 1885, ordinary consolidates returns under, 
and decides contest. Scoville et al. vs. Calhoun, ord’ y, 263. 


. Same: Political power of ordinary as to elections, courts will 
not interfere with except as act provides. Ibid. 


3. Same: Mandamus not granted to compel ordinary to receive 
and hear contest by a few individuals. hid. 


. Enjoin law in formative state, after local option election, but 
before vote declared, courts will not. Clayton vs. Calhoun, 
ord’y, 270. 


. County seeking to incur new debt, election must be held under 
general law; special law invalid. Elliott vs. Gammon et al., 
comm’rs, 766. 


EMBEZZLEMENT. See Criminal Law, 42-52, 81-82. 
EMINENT DOMAIN. See Railroads, 29. 
ENDORSER. See Principal aia Surety, 2. 

EQUITY. 


1. Breach of farming contract, no ground of equity. Nicholson 
vs. Cook, 24. 
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. Errors in decree no ground for new trial. Creech »s. Richards, 
adm’r, 36. 
. Special issues, what should be submitted. Ibid. 


- Insolvent traders, bill against, what sufficient. Shannon & Co. 
vs. Fechheimer, Goodkind & Co., 86. 


. Specific performance of fraudulent, illegal or hard bargain not 
decreed. Swint vs. Carr, 322. 


}. Review, bill of, not lie to correct errors in decree, where ex- 
ception has been taken and writ of error dismissed. Hall et 
al. vs. Huff et al , 337. 

. Motion for new trial, or to amend or set aside decrees, and ex- 
ceptions thereto are remedies in equity as at law. Ibid. 


. Mistakes relievable in equity, what are. Allen, adm’x, vs. Elder 
& Son, 674. 

. Ignorance of law and mistake of law, difference between, as to 
relief in equity. Ibid. 

. Mortgage, seal omitted from by mistake, relieved in equity, 
and foreclosure decreed. Ibid. 

. Same: Barred by statute of limitations, that action was, if in- 
strument not under seal, no ‘defence to bill to correct mis- 
take. Ibid. 


. Complete relief granted, where jurisdiction for one purpose. 
Ibid. 


3. Laches in not seeking to set aside deed creating trust, with re- 


mainder over, for nearly twenty years, prevents equitable 
relief. Nunn, adm’r, etal. vs. Burger et al., 705, 

. Improvements only set off against mesne profits by purchaser 
who knew or could have known of title. Ibid. 

. Subrogation by purchaser to claim of father against child for 
support, there can be none. Tbid. 


}. Void judgment, equitable relief unnecessary to defeat fi. fa. 
based on. Morris et al. vs Morris et al., 783. 


. Fraudulent judgment which equity will set aside, what is. 
Ibid. 


. Same: Ordinary forgetting to notify counsel when case would 
be called, effect. bid. 
. Laches in seeking to set aside judgment prevents relief. bid. 


. Reform written contract of subscription for stock, equity will 
not, except for omission by fraud, accident or mistake. Bell 
vs. Americus, etc., R. R., 754. 


See Mandamus, 1; Homestead, 4; Evidence, 22, 23; Money 
Rule. 
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ESTOPPEL. 


1. Admission of possession in defendant in ji. fa., to obtain con- 
clusion, estops claimant from denying. Royce & Co. et al. 
vs. Gazan, 79. 


. Stockholder permitting creditor to act on faith of proper organ- 
ization of company, cannot set up fraud therein Becket al, 
rec’rs, vs. Henderson, 360, 


. Vendor who reserves title permitting vendee to re-sell to inno- 

cent party estopped from recovering. LEzzard vs. Frick & 
%., 512. 

. Principal, estoppel on, by act of agent. bid. 

- Surety on bond of state depository estopped from denying that 
signature was made by proper authority, by knowledge and 
permitting state’s funds to be deposited without objection. 
Colquitt, gov’r, vs. Smith, 709. 

3. Judgment void for want of jurisdiction works no estoppel. 
Yon vs. Baldwin, 769. 


. Landlord’s title, tenant having attorned is estopped from deny- 
ing. Palmer vs. Melson, ex’r, 803. 


Representations and conduct inducing another to buy from 
third party, estops attack on title acquired. Veal et al. vs. 
Robinson, 838. 


See Railroads, 2; Judgments, 3. 
EVIDENCE. 


. Fraud or good faith in compromise by trustee, all circumstances 
admissible te show. Maynard vs. Cleveland, 52. 


2. Trustee receiving individual credit in part payment of trust 
debt, shown on question of fraud. Ibid. 


. Fraud towards others shown to prove zeal by trustee for estate. 
Ibid. 


i. Interrogatories, part omitted as stating contents of writing, not 
admitted to show that contents were not properly stated. 
Ibid. 


. Confessions not voluntary, not admitted. Johnson vs. State, 
76. 

. Handwriting proved by any one who knows. Royce & Co. et 
al. vs. Gazan, 79. 

. Intention, party may testify to. Ibid. 

. Brief of evidence. See Motion for New Trial, 5. 


9. Reputation admissible as to lewd house. Hegan vs. State, 82. 





INDEX. 


10. 


11. 


12. 


Same: Reputation of house long established, admissible. bid. 
(See No. 29 below.) 


Objection to, ground of must be shown. Cain et al. vs. Ligon, 
adm’r, 102. 


Statements of injured party, some months after injury, that 
unless he improved, he would commit suicide, doubtful ad- 
missibility of. Central R. R. vs. Smith, 209. 


. Doubtful whether admissible, admitted and left to jury. Ibid. 


(See No. 29 below). 


. Relationship of holder of draft to one of firm from whom he ob- 


tained it, admissible on issue of fraud. Harrison et al., ex’rs, 
vs. Powers, 219. 


5. Privilege not to criminate self claimed by witness in answering 


depositions, not shown to jury. Harrison et al., ex’rs, vs. 
Powers, 219. 


Contracts in duplicate, one in possession of party lost, and ad- 
versary not producing other, copy admissible. Cincinnati, 
etc., Rwy. vs. Disbrow & Co., 2538. 


. Newly discovered as ground for new trial. City, etc., Rwy. vs. 


Findley, 311; City of Atlanta vs. Buchanan, 585; Erskine & 
Co. vs. Duffy, 602 (tolerated, not favored); Russell, ex’r, vs. 
Hubbard, 618. 


. Promise of master of trains of railroad to pay expenses of in- 


jured person, not dum fervet opus, inadmissible. Blitch vs. 
Central R. R., 333. 


9. Beyond reasonable doubt, civil case not required to be made 


out. Seymour vs. Bailey, 338. 


. Drafts with bills of lading attached, on which money loaned, 


admitted in suit repudiating contract for fraud and proceed- 


ing on account for money loaned. Massengill vs. First Nat. 
Bk., 341. 


. Same: Letters from drawer to drawees, to get possession of 
funds against which draft drawn, and checks for same, and 


sayings of drawer pending transaction, admitted on issue of 
fraud. Ibid. 


2. Decree appointing and empowering receivers admissible with- 


out pleadings. Beck et al., rec’rs, vs. Henderson, 360. 


. Decree not inadmissible because pro hac vice judge appointed 


by clerk, judge being disqualified and parties not trying to 
agree. Ibid. 


. Quantum necessary to rebut presumption of correctness of 


auditor’s report. Poullain et al. vs. Poullain, 420. 


. Parol gift of land, evidence necessary to show. Ibid. 
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. Improvements on land under parol gift, what evidence of re- 
quired. Ibid. 


. Improvements, burden of showing is on donee under parol gift. 


Ibid. 


. Purchase of land for son shown by parol, when. Ibid. 


29. Admissibility uncertain, ruling of court not reversed. Jbid. 


(See No. 13 above.) 


. Admissions of donor as to gift admissible. bid. 
. Sayings of one of two persons shot that slayer would not have 


done it if in his right mind, not admissible on trial for mur- 
der of other. Beck vs. State, 452. 


32, Same: Res gestx, statement of opinion as to sanity is not. 


Ibid. (See No. 40 below.) 


33. Saying of accused, on buying liquor before homicide, that he 


intended to quit and it was the last he ever expected to drink, 
inadmissible. Jbid. 


. Opinion of experts that damage was caused by negligence, not 
admissible. Fast Tenn., Va. & Ga.. Railroad vs. Wright & 
Co., 532. 


35. Corporate name, ‘‘the’’ added to, is not material variance, so 


as to reject charter. Jackson vs. State, 551. 


. Books falsified and fraudulent entries made, shown on indict- 
ment for embezzlement. Ibid. 
. Other embezzlements shown on question of motive. Ibid. 


- Books in evidence sent to jury-room, though other entries on 
them, under proper instructions. Ibid. 


39. Interrogatories, caption of, sufficiently shows place of execution. 


Grant vs. Ala. Gold L. Ins. Co., 575. 


. Res geste of assault, sayings of disinterested by-stander are 
not. Carr vs. State, 592. (See No. 32 above.) 


. Committing trial, evidence given at, proved by parol as well as 
by notes or memoranda of court. Ibid. 


. Agent’s memorandum given within scope of duty as basis for 

bringing suit, admissible against principal in determining 
the understanding of parties. Georgia Railroad vs. Smith, 
gov’r, 634, 


3. Remark of judge as to object for which admitted, not error. 
Bethune vs. Berry, 662. 


. Homestead: Description of land set apart varying as to county 
of location, but enough to identify it, record admitted in evi- 
dence. McLendon vs. Stokes, 685. 
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5. Fraud in deed by husband to wife in issue, other instruments 
throwing light on it admissible, though made after date of 
deed attacked. Almond vs. Gairdner & Arnold, 699. 

- Amounts advanced by wife to husband shown on question of 
whether he was her debtor or agent. Vaughn vs. Miller & 
Bussey et al., 712. 


. Sayings accompanying act admissible. did. 

. Assignment of husband to pay creditors, when admissible on 
issue of whether wife or husband was liable for goods pur- 
chased. Ibid. 


9. Advice of counsel admissible to explain making of payment. 
Ibid. 


- Receipt for amount of account ‘‘including note,’’ in handwrit- 
ing of defendant except signature, and note by him for that 
amount, admissible to show amount unpaid. Grovenstein, 
ex’r, vs. Brewer, 763. 

. Statements of defendant in criminal case that, if owner of 
goods identified tracks at scene of larceny, he would be hurt, 
and that he would rather pay than have it done, admissible. 
Kimbrough vs. State, 786. 

. Same: Examine witness as to admissibility of such statements 


out of hearing of jury, not error to refuse to allow counsel 
to. Ibid. 


3. Sayings of strangers to suit inadmissible. Parks vs. City of 
Atlanta et al., 828. 


54. Minutes containing rule nisi and rule absolute, admissible in 
claim case. Hill vs. Moulton, 831. 


. Outstanding title in third person, claimant cannot show. 
Moody, Jr., vs. Travis, 832. 


. Record in original suit against an individual and an adminis- 
trator admissible on proceeding by latter to have suretyship 
entered of record and to get control of ji. fa., although judg- 
ment irregular. Mc Williams vs. Lee, adm’r, 838. 


See Witness; Bankruptcy, 4. 
EXECUTIONS. 


1. Settlement of between parties, when good as to attorney. 
Haynes vs. Perry, sheriff, 33. 
2. Rule against constable, no defence to, that execution did not 


follow judgment. Singer Sewing Machine Co. vs. Barnett, con- 
stable, 377. 


EXECUTORS. See Administrators and Executors. 
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EXPECTANCY, TABLES OF. See Damages, 6, 8, 9. 
FENCE. See Railroads, 27. 
FLOYD COUNTY. See County Matters, 3-5. 


FORCIBLE ENTRY AND DETAINER. 


1. Force or threats necessary to constitute. Harrell vs. Holt et 
al., 25. 


FRAUD. 
1. Trustee compromising note, fraud or good faith is for jury. 
Maynard vs. Cleveland, 52. 
2. All circumstances admissible, on issue of. Ibid. 


3. Against others by trustee, admissible to show zeal for trust. 
Ibid. 


. Transfer to avoid debts, case considered. Royce & Co. et al. vs. 
Gazan, 79. 
. Intention, party may testify to. hid. 


- Husband and wife, fraud between shown, presumption of title 
from possession ot personalty not rebutted. Crawford vs. 
Kimbrough, 299. 


. Repudiate contract for loan on drafts with bill of lading at- 
tached, for fraud, and sue on account for money loaned, 
lender may. Massengill vs. First Nat. Bk., 341. 

. Administration collusive to defeat letters under will in foreign 
state, is void. Thomas, Jr., adm’r, vs. Morrisett, ex’r, 384. 

. Guardian’s discharge obtained by fraud, set aside. Poullain 
et al. vs. Poullain, 420. 


. Same: Accounts omitting large items and incorrectness of 
others, raises presumption of fraud. Ibid. 


. Same: One fraudulent item casts suspicion on entire account. 
Ibid. 

. Ward may file bill against guardian for fraud, by next friend. 
Ibid. 

. Concealment is per se fraud, when. Jbid. 

. Defeat creditors, effort to, jury decides issue as to. Jrwinet al. 
vs. McKnight, 669; Almond vs. Gardner & Arnold, 699. 

Same: Voluntary conveyance, charge as to proper, where any- 

thing to show there was no consideration. Ibid., 699 

. Same: Instruments throwing hght on transaction, though 


made after date of deed attacked, admissible in evidence 
Ibid., 699 
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17, Gross inadequacy of consideration considered on issue of fraud. 
Ibid., 699. 


18. Of wife in aiding husband to procure goods on credit to pay 
bad or doubtful debt to her, renders her liable, although 
credit extended to him. Vaughn vs. Miller & Bussey, 712. 


19. Judgment set aside for fraud,inequity. Morris et al. vs. Morris 
et al., 733. 


. Same: Ordinary forgetting to notify counsel when case would 
come up, isnot fraud. did. 


. Same: Judgment written out by attorney and his refusal to 
have set aside on request of counsel, not fraud. Ibid. 


2. Deed not void inter partes because made to defraud creditors. 
Palmer vs. Melson, ex’r, 803. 


See Assignments, 6; Evidence, 20, 21. 
GARNISHMENT. 


1. Wages brought into court under garnishment, rule against 
justice by debtor, will lie for. Curran vs. Fleming et al., 98. 


2. Monthly wages of locomotive engineer not su ject, though 
more than $500.00 per annum. Sanner vs. Shivers, 335. 


3. Distress warrant, garnishment cannot be issued on. Taylor, 
justice, vs. Benjamin, 762. 
4, Same: Garnishment issued, judgment rendered against garni- 


shee, money collected and paid over to plaintiff, justice cannot 
be ruled by defendant. bid. 


See Justices and Justice Courts, 4. 


GIFTS. 


1. Parol gift of land to son, what necessary to show. Poullain et 
al. vs. Poullain, 420. 


2. Improvements on land by donee, what evidence of sufficient. 
Ibid. 


3. Improvements, burden of proof as to, ison donee. Ibid. 
4. Admissions of donor, as to making gift, admissible. Ibid. 


GRIFFIN. See Municipal Corporations, 14. 
GUARANTY. See Principal and Surety. 
GUARDIAN AND WARD. 


1. Limitations, statute of, not run against minor, though having 
guardian. Grimsby, adm’r, vs. Hudnell, 378, 
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Discharge attacked and set aside for fraud, under bill for ac- 
count and settlement. Poullain et al. vs. Poullain, 420. 


Accounts and vouchers, duty to keep and return annually. 
Ibid. 


Surcharging and falsifying account as means of setting aside 
discharge. Ibid. 


- Omissions of large amounts and incorrectness of others, raises 
presumption of fraud. Ibid. 
Corpus of estate expended, what will justify. bid. 


Bill against guardian for misappropriation of funds, ward may 
maintain by nextfriend. Ibid. 


Confederate securities, investment in by guardian, effect of. 
Ibid. 


See Administrators and Executors; Trusts and Trustees. 
HABEAS CORPUS. 


1. Custody of child, limit and extent of discretion of court as to, 
discussed. Miller vs. Wallace et ux., 479. 


HOMESTEAD. 


Subject to debt prior to constitution of 1868. Shipp vs. Smith, 1. 
Same: Bankrupt exemption likewise subject. Ibid. 
. Set apart before surveyor’s sworn return, void. Fallsvs. Craw- 
ford, 35. 
. Same: Bill to recover such homestead demurrable. Jbid. 
Lesgee of, who has erected valuable improvements, has insura- 
ble interest. Creech vs. Richards, adm’r, 36. 
. Defaulting county treasurer, execution on bond of, subjects 
homestead of surety. Mc Watty vs. Jefferson County, 352. 
. Same: Funds not arising from tax, surety could show. Jbid. 
. From estate of decedent left by will to widow for life and in 
trust for children. Bridwell vs. Bridwell et al., 627. 
. Same: Aliter, if no will, but property passed by descent. Ibid. 


. Same: Judgment creditor of husband cannot prevent by objec- 
tion. Ibid. 


. Attorney’s lien for fees in obtaining homestead and resisting 
levy, subjects property. Strohecker vs. Irvine, 639. 
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- Bankrupt, exemption set apart to, to full amount allowed by 
constitution of 1868, not prevent homestead and exemption 
by state law under constitution of 1877. Holland vs. Withers, 
667. 


. Description of land inaccurate and stated differently as to 
county whcr- located, but enough to identify in this case. 
MeLendon vs. Stokes, 685. 


. Wife may sue to recover homestead for self and children, though 
husband living. Semble. Eve et al. vs. Cross, adm’r, 693. 


. Husband made party to such suit by amendment. Ibid. 


. Variance, that abstract of title does not show to wkom home- 
stead. set apart, is not. Ibid. 


7. Choses in action may be set apart; when done, not subject to 
judicial interference. Leggett & Co. vs. Van Horn et al., 795. 


18, Same: Garnishment served on executor to catch choses in 
action willed to legatee, they may be exempted. Ibid. 


19. Same: Injunction to prevent delivery of choses to debtor, and 
receiver to invest in property, not granted. Jbid. 


HOMICIDE. See Criminal Law 25-33, 72. Husband and Wife, 14. 


HUSBAND AND WIFE. 


1. Earnings of wife before 1866 belonged to husband. Wood vs, 
Wilson Sewing Machine Co., 104. 

. Earnings of wife invested by husband, subject to his debts, 
though deed afterwards made to wile. Ibid. 

. Fraud between shown, presumption of title from possession of 
personalty not rebutted. Crawford vs. Kimbrough, 299. 

. Cruel treatment, what may constitute. Glass vs. Wynn, ez’r, 
319. 

. Note signed by husband as trustee does not bind wife’s sepa- 
rate estate, without proof of authority. Stilwell vs. Wood- 
ruff, 347. 

. Acts scanned closely, where husband holds himself out as 
agentof wife. Jones, trustee, vs. Bond et al., 517. 

. Homestead, wife may sue for, although husbandliving. Sem- 
ble. Eve et al. vs. Cross, adm’r, 693. 

. Same. Husband made party by amendment. bid. 


9. Fraudulent conveyance between, t» defeat creditors, discussed. 
Almond vs. Gairdner & Arnold, 699. 
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10. Creditor of husband, wife being merely, could take collaterals 
or receive accounts in payment. Vaughn vs. Miller & Bussey, 
712. 


. Fraud of wife in aiding husband to procure goods to pay bad 
or doubtful debt to her, makes her liable, though credit ex- 
tended to him. Tbid. 


2. Agency of husband in purchasing for wife, facts showing dis- 
cussed. Ibid. 


. Ratification of husband’s act as agent, what will show. bid. 


- Homicide of husband, measure of damages in suit by wife, 
what is. Central Railroad vs. Harris, 502; Central Railroad 
rs. Thompson, 770. 

. Judgment of foreclosure of mortgage binds wife that debt is 
hers; not enjoined on ground that debt was husband’s. Do- 
zier vs. Wilkerson & Hatcher et al., 825. 


See Evidence, 44-46, 


ILLEGALITY. 


1. No evidence to sustain, dismissed. Doerflinger vs. Nelson, 101. 


2. Sheriff liable for rejecting proper affidavit. Mosely vs. Sanders, 
293. 


3. Judgment without jurisdiction, attacked by illegality. Wil- 
liams vs. Sulter, 355. 
See Practice in Supreme Court, 5; Mortgage, 13. 
IMPROVEMENTS. See Equity, 14. 
INDICTMENT. See Criminal Law, 5, 9, 13-15, 37, 52, 58, 76, 80. 
INFANCY. See Minors, 


INJUNCTION AND RECEIVER. 


1. Judgment not enjoined except on very strong case. Hines vs. 
Beers et al., 9. 


. Same: Want of time to examine books, and ascertain contents 
till after trial, no ground for injunction. Ibid. 


. Excavation by trespasser enjoined on final trial. Bates vs. 
Slade & Etheridge, 50. 

. Verify bill by attaching affidavits as amendments, complainant 
may. Shannon & Co. vs. Fechheimer, Goodkind & Co., 86. 


. Insolvent traders, bill against, what sufficient. Jhid. 
v 76—56 





INDEX. 





. Abandonment of bill for injunction, does not prevent suit for 
damages. Capers vs. Augusta, G. & S. R. R., 90. 


. Bond required of complainant, on enjoining defendant, though 
former is solvent. Baker & Bro. vs. Burbage, 106. 


. Assignment void, injunction granted and receiver appointed. 
Turnipseed et al. vs. Schaefer et al., 109; Albany, etc., Co. et 
al, vs. Southern Agricultural Wks. et al., 135. 


. Interference with property in hands of receiver enjoined. 
Marshall et al. vs. Lockett, 289. 


Receiver’s possession, duty to protect. bid. 


. Not following prayer, but protecting property, sufficient. Leake 
vs. Smith et al., 524. 


. Nice and doubtful questions not decided on preliminary hear- 
ing. Ibid. 

. Discretion where conflicting testimony. Lamar et al. vs. Lanier 
House Co., 640; McPhee vs. Veal, 656. 

. Stockholders in corporation acting within charter power, ma- 


jority not enjoined by minority without strong case, if at all. 
Thid, 640. 


5. Tax ji. fa. not enjoined because complainant has sued defend- 
ant in ji. fa. for land levied on, and has offered to pay the 
amount of the tax and take transfer of fi. fa. Ibid, 656. 

}. Exemption taken in choses in action, injunction to restrain de- 
livery to debtor and receiver to invest in property, not granted. 
Leggett & Co. vs. Van Horn et al., 795. 

. Custody of receiver interfered with, attachment to restore pos- 
session proper. Robinson vs. Woodmansee et al., 830. 
‘. Judgment will not be enjoined, except where prevented from 


making defence by fraud or mistake. Dozier vs. Wilkerson & 
Hatcher et al., 835. 


INSANITY. See Criminal Law, 21-24. 
INSOLVENCY. See Equity, 4. 
INSURANCE. 
1. Lessee of homestead, who has erected improvements, has in- 


surable interest, and insurance, in case of loss, is his alone. 
Creech vs. Richards, adm’r, 36. 


2. Contract to pay premiums on life policy and receive compen- 
sation from amount received, construed. . Hodge vs. Ellis, 
guardian, 272. 
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3. Wagering policies, none in such contract. bid. 
. Minor beneficiary not bound by such contract, but compelled 
to do equity. Ibid. 


. Notice to produce all records, sufficient to produce transcript 
of dealings with adversary. Grant vs. Ala. Gold L. Ins. Co., 


Cane 


oO 

}. Policy assigned as collateral, insured must keep up premiums. 
Ibid. 

. Premiums paid not recovered because policy assigned to com- 
pany as collateral and forfeited for non-payment. bid. 


. Notice of date for paying premiums on life policy may become 
part of contract by usage. Ibid. 


. Notice not given, no forfeiture, if premium paid in reasonable 
time. Ibid. 


. Reasonable time for payment of premium, what is, discussed. 
Ibid. 


INTEREST AND USURY. 


1. Account stated fixes rates of interest previously charged, and 
controls, unless mistake shown. Trippe, ex’r,vs. Wynne, 200. 


2. Deed to secure debt executed while no usury laws in force, not 
affected by re-enactment of law. Swint vs. Carr, 322. 
3. Forfeiture of all interest, under act of 1879, where usury charged. 
Lilly et al. vs. DeLaperiere, 348. 
. Payments made would go to extinguish principal, and could be 


pleaded to suit on note, though more than a year after made. 
Ibid. 


. Plea of usury required filed in twelve months, effect of act of 
1879 on that of 1875. bid. 


3. Deed made to secure surety against loss, latter paying debt and 
taking land in satisfaction, title becomes absolute, and usury 


could not be set up by grantor or his creditor. Jrwin et al. 
vs. McKnight, 669. 


INTERROGATORIES. See Evidence, 4, 39. 


JUDGE. 


1. Of another circuit sanciioning petition for certiorari, need not 
state ground for acting. Prescott vs. Carter, 103. 

2. Pro hac vice appointed by clerk, where judge disqualified and 
parties make noeffort toagree. Beck: et al., rec’rs,vs. Hender- 
son, 360, 








JUDGMENTS. 


. Enjoined, will not be, except on very strong case. Hines vs. 
Beers et al., 9, (See No. 20 below.) 


. Not arrested for defect in form of indictment. Hughes vs. 
State, 39. 


. Against garnishee, and fund paid to justice, not prevent debtor 
from claiming as wages. Curran vs. Fleming et al., 98. 


. Dormant, where nothing done from 1866 to 1875. Mosely vs, 
Sanders, 293. 


. Illegality to, where rendered without jurisdiction. Williams vs. 
Sulter, 355. , 


. Foreign probate of will, force and effect of on administration 
in this state granted pending probate. Thomas, Jr., adm’r, 
vs Morrisett, ex’, 384. 

. Non obstante veredicto, not rendered when. (Grant vs. Ala. Gold 
L. Ins. Co., 375. 

. Amended to conform to verdict. Russell, ex’r, vs. Hubbard, 618. 

9. By default in justice’s court on open account with personal ser- 

vice. Parris vs. Hightower, 631. 

. Security deed, holder obtaining judgment, filing deed and sell- 


ing, takes fund before older judgment obtained after convey- 
ance. McAlpin vs. Bailey, sheriff, 687. 


. Special ‘udgment against land held under security deed not 
necessary. Ibid. 


. Motion to set aside is in sound discretion of court. Morris et al. 
vs. Morris et al,, 733. 


. Void, equitable relief not needed to resist ji. fa. Ibid. 

. By court in distress warrant case, under agreement of parties, 
but without consent of sureties, not bind latter. Willis et al. 
vs. Bivins, 745. 

Same: Sureties, judgment not entered against, nunc pro tunc 

after several years. Ibid. 

. Not amended or made fuller nunc pro tunc, where rendered as 
agreed by parties. Ibid. 

. Erroneous and void, distinguished. Taylor, justice, vs. Benja- 
min, 762; Yon vs. Baldwin, 769. 

. Without jurisdiction, is void and works no estoppel. Idid., 769. 


. Wife bound by judgment, and cannot set up that debt was 
husband’s. Dozier vs. Wilkerson & Hatcher et al., 835. 


. Enjoined, will not be, unless prevented from making the de- 
fence by fraud or accident. Jbid. (See No. 1 above ) 
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JURISDICTION. 


1. Justice court has no jurisdiction of suit for damages for mali- 
cious garnishment without probable cause. Williams vs. 
Sulter, 355. 

2. Foreign judgment, how far conclusive as to. Thomas, Jr., 
adm’r, vs Morrisett, ex’r, 384, 395. 

3. Justice court has not, of claim where property and aggregate 
of fi. fas. both show $100.00. Yon vs. Baldwin, 769. 


4. Not conferred by consent. bid. 


See Judge, 1; Costs, 4. 
JURY AND JURORS. 


1. Not challengedin justice’s court, that names not on list is no 
ground for certiorari. Mitchell vs. Bradberry, 15. 
2. Over sixty years of age, grand juror being, may act, if he con- 
sents. Jackson vs. State, 551. 
3. Jury-lists certified nunc pro tunc, on trial of plea in abatement 
to indictment. Ibid. 
. Jury commissioners, clerk of superior court is not member of 
board since act of 1879. Carr vs. State, 592. 
. Jury-list, commissioners’ certificate to sufficient; clerk need 
not sign. Ibid. 


3. Juror put on defendant, a minute and a half occupied in con- 
sultation, and judge orders him sworn, without protest or 
objection, no ground for new trial. Ibid. 


. Strikes, time allowed for, whether rule applies to felony cases. 
Quere? Ibid. 

- Reasonable time to accept or reject juror, judge determines. 
Ibid. 

. Inferences, jury may draw. Bethune vs. Berry, 662; Cobb vs. 
State, 664. 


. Verdict not amended in matter of substance after jury dispersed 
by what they state was intended. Shelton vs. O’ Brien, 820. 


See Criminal Law, 9. 
JUSTICES AND JUSTICE COURTS. 


1. Appeal to jury allowed in all cases. Jackson vs. Lewis, 90. 


2. Rule against justice for wages paid in under garnishment. 
Curran vse Fleming et al., 98. 


3. Ruled, though out of office. Ibid, 
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$ Damages for malicious garnishment without probable cause, 
justice court has no jurisdiction of suit for. Williams vs. 
Sulter, 355. 

. Two suits cannot be carried to superior court by one certiorari. 
Semble. Parris vs. Hightower, 631. 

. Account divided into installments, may be sued in separate 
suits, though all past due. Ibid. 

. Open account sued on, and personal service effected, judgment 
by default without proof. Ibid. 

. Summons directed to defendant instead of constable, and 
names of parties not stated in face of paper, but appearing 
elsewhere, defect amendable and proceeding not void. Tel- 
ford vs. Coggins, 683. 

. Service of summons informal, but intelligible with rest of pa- 
pers, amendable, and not void. Ibid. 


. Service need not appear on justice’s docket. Ibid. 


. Fixed times and places, courts must be held at; judgment at 
another time void. Freeman vs. Gaither, 741. 


2. Garnishment issued on distress warrant, judgment entered 
against garnishee, money collected and paid to plaintiff, 


justice not subject to rule by defendant. Taylor, justice, vs. 
Benjamin, 762. 


3. Claim case based on two ji. fas. aggregating more than $100.00, 
and property above that value, justice had no jurisdiction to 
try, and judgment works noestoppel. Yonvs. Baldwin, 769. 


. Same: Appeal and dismissal of appeal did not make judgment 
valid. Ibid. 


LABORERS. See Liens. 

LACHES. See Equity, 13, 14, 19. 

LANDLORD AND TENANT. See Estoppel, 7. 

LARCENY. See Criminal Law, 2, 3, 4, 17, 69, 74, 81,82, 85, 86. 
LAWS. 


1. Assignment laws construed strictly against assignor and as- 


signee and liberally in favor of creditors. Turnipseed et al. 
vs. Schaefer et al., 109. 


2. Uniform practice and general law considered in construing 
local assessment act. Trustees First M. E. Church vs. City 
of Atlanta et ql., 181. 
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3. Legislative intent in local assessment act, how determined. 
Ibid. 


4. Publication, none provided for; laws take effect at once on ap- 
? p ; 
proval of governor. /reeman vs. Gaither, 741. 


LEASE. See Railroads, 2. 
LEGACIES. See Wills, 2,3; Administrators and Executors, 15. 
LEVY AND SALE. 


1. Crop, bales of cotton to be gathered from, contracted to be sold, 
subject to senior judgment. Phillips vs. Dean et al., 10. 


2. Collusive sale placing property of one joint debtor beyond reach 
of claim of contribution by other, damages for. Green vs. 
Mann, 246. 


3. Rule against constable for not levying, no defence that fi. fa. 


did not follow judgment. Singer Sewing Machine Co. vs. 
Barnett, constable, 377. 


See Tax, 3. 
LIBEL. 
1. Libellous, publication tending to expose person to contempt or 


ridiculeis. Stewart vs. Swift Specific Co. et al., 280. 


2. Daughter represented as detailing disease of mother with rid- 
iculous conduct and terrible results, and cure by patent medi- 
cine, is libel on daughter. Ibid. 


3. Abatement by death of plaintiff: survival by pecuniary benefit 
to defendant, whether applicable to libel and slander. 
Quere? Swift Specific Co. et al. vs. Davis, adm’x, 787. 


4. Pecuniary benefit which prevents action of tort from abating 
must flow directly from tort; sales of patent medicine in- 
creased by libellous advertisement not sufficient. Ibid. 


LICENSE. 


1. Freeholders, necessary number not giving consent, license void. 
Metcalf vs. State, 308. 


2. Same: Revocation of such license immaterial. bid. 
See Tux, 6. 


LIENS. 


1. Filing affidavit of foreclosure, handing to clerk for issuing ex- 
ecution amounts to. Iloyd vs. Chess-Carley Co., 752. 
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2. Laborer’s lien foreclosed; what sufficient to show that work 
was done by plaintiff. did. 


3. Same: Executions sufficient in this case. did. 
4. Laborer’s general and special liens, what affidavit suflicient to 
foreclose. Moody, Jr., vs. Travis, 832. 


See Attorney and Client, 1, 2, 4; Judgments, 10, 11. 
LIFE EXPECTANCY. See Damages, 6, 8, 9. 
LIQUOR. See Criminal Law, 18, 19. 


LIMITATIONS, STATUTE OF. 


1. Note sued on barred as to one defendant, and the other a minor, 
suit dismissed on demurrer. Latham vs. Kolb et al., 291. 


. Judgment dormant, where nothing done from 1866 to 1875, 
Mosely vs. Sanders, 293. 


. Revived by new promise in writing without further considera- 
tion, debt barred by act of 1869 may be. Pittman, adm’x, vs. 
Elder et al., 371. 


. Legal title in executor, administrator or trustee, statute run- 
ning against, bars minor beneficiary. Grimsby, adm’r, vs. 
Hudnell, 378. 


5. Aliter, where legal title is in minor, though having guardian. 
Ibid. 
. Amendment not barred, if original action is not. bid. 
. Seal left off of mortgage by mistake of law, bill to correct and 


foreclose not barred, though suit would be, if instrument not 
under seal. Allen, adm’x, vs. Elder & Son, 675. 


. Not run against legatees until entitled to possession, though 
with trustee to hold until that time. Vanzant et al. vs. Big- 
ham et al., 759. 

See Criminal Law, 63. 


MANDAMUS. 


1. Is common law writ; not entertained by chancellor at chambers. 
Gay vs. Gilmore, sheriff, 725. 
2. Rule nisi refused at chambers, if grounds not good. Ibid. 


See Railroads, 16; Ordinary, 3. 
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MANSLAUGHTER. See Criminal Law, 32-33. 


MASTER AND SERVANT. 


1. Improper rules for running elevator, master liable to employé 
for injury from. Schmidt vs. Block, 8238. 


2. Defective machinery causing injury, what sufficient allegation 
of. Ibid. 


8. Notice to master, negligent ignorance is equivalent to. Ibid. 


4. Fireman employed at will of fire-masters, no recovery for dis- 
charge. Parks vs. City of Atlanta et al., 828. 


MASTER IN CHANCERY. See Auditor. 
MESNE PROFITS. 
1, Not more than rent received charged for that year, in decree- 


ing re-conveyance for failure of grantee to comply with agree- 
ment. Lary vs. Lewis, 46. 


2. Improvements only set off against, by purchaser with notice of 
title, or who could have known with proper diligence. 
Nunn, adm’r, et al. vs. Burger et al., 705. 


MINORS. See Guardian and Ward; Parent and Child; Contracts,6; 
Promissory Notes, 6. 


MONEY RULE. See Deeds, 11. 
MORTGAGES. 


1, Attacked in bill to set aside assignment. Albany, ete., Co. et 
al. vs. Southern Ag. Wks. et al., 135. 

2. Valid everywhere, if valid where executed. Hubbard vs. An- 
drews & Co. et al., 177. 


. Foreign mortgagee may follow property into state and foreelose. 
Ibid. 


. Foreign mortgagee following property and foreclosing in county 
where property found, before time for recording expires, 
good against dona fide purchaser without notice. Ibid. 


5. Application of payment to mortgage, intention of debtor to 
make indicated, creditor could not apply to notes. Holly vs. 
Hardeman & Gibson, 328. 

6. Lien, not title, mortgage gives. Thomas, Jr., adm’r, vs. Morri- 
sett, ex’r, 384, 


7. Personalty, mortgage on land in this state is. Ibid. 
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MOTION IN ARREST OF JUDGMENT. 


MUNICIPAL CORPORATIONS. 
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6. 
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11. 


13. 


. Flooding land by altering street. 
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. Seal omitted by mistake, corrected in equity, and foreclosure 


decreed. Allen, adm’x, vs. Elder & Son, 674. 


Not recorded in time fixed by law, postponed to other liens be- 
fore record. Janes & McDonald vs. Penny, 796. 


Not recorded in proper time, good between parties. Ibid. 

Witness, whether signing officially or not, not affect validity of 
mortgage. Ibid. 

Purchaser with knowledge of mortgage, and agreeing to pay 
it, takes subject to it. Hill vs. Moulton, 831. 

Bond or pauper affidavit necessary to filing affidavit of illegality 

to foreclosure on personalty. Shannon vs. Vincent, 837. 











See Debtor and Creditor, 8. 





See Judgments, 2; Crim- 
inal Law, 37. 


Maguire vs. Mayor, etc., of 
Cartersville, 84. 


. Service on mayor sufficient. bid. 


. Assessments for street improvements and taxation compared. 


Trustees First M. E. Church vs. City of Atlanta et al., 181. 


- Powers limited to express grant or necessary implication. 


Ibid. 


. Church not subject to assessment for street improvements. 


Ibid. 


Assessment for street improvements, act for Atlanta construed. 
Ibid. 


. Same: What property exempt from. bid. 
. Bridge in street, planks of left loose, injured party may recover. 


City of Atlanta vs. Buchanaii, 585. 


. Notice of defect to employé constructing bridge is notice to 


city. Ibid. 

Open and notorious and existing so long as that city might 
have known, when error to charge that defect must have 
been. bid. 

Bridge in street used by pedestrians as better crossing than 


sidewalk, stands as such ; turning out and walking on it, not 
negligence. Ibid. 


. Safe streets, duty of city to keep. bid. 


Same: ‘‘ Keeping ”’ includes proper construction or re-construc- 
tion of bridge. bid. 
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14. Nuisance, power of city of Griffin as to abatement of. Ison vs. 
Manley, 804. 

15. Fireman employed at will of fire-masters, no recovery for dis- 

charge. Parks vs. City of Atlanta et al., 828. 










MURDER. See Criminal Law, 21, 25, 28, 72, 73. 
NEGLIGENCE. 


1, Is question for jury. Geo. Railroad vs. Bird, 18. 


2. Own negligence causing injury, non-suit granted. Blitch vs. 
Central Railroad, 333; Sav., Fla. & W. Rwy. vs. Folks, 537. 

3. Opinion as to whether damage 2° se from, not admitted. East 
Tenn., Va. & Ga. Railroad vs. ‘ .ght & Co., 532. 

4, Charge that certain facts consi'tnu's negligence, error, except 


where so made under express #iavute. Central Railroad vs. 
Thompson, 770. 












See Railroads; Notice, 4. 


NEGOTIABLE INSTRUMENTS. 


1. Drafts with bill of lading attached, money loaned on, lender 
may repudiate for fraud, and sue on account for money 
loaned. Massengill vs. First Nat. Bk., 341. 

2. Same: Protest of draft and notice necessary in suit on it, but 

not on account. Ibid. 













See Promissory Notes. 


‘NEW TRIAL. 


1. Vacation, motion not made in. 






















Ferrill vs. Marks, 21. 

2. Absence from court when case called, no ground for new trial 
except when. Ferrill vs. Marks, 21. 

8. Errors in-decree furnish no ground for new trial. Creech vs. 
Richards, adm’r, 36. 

4, Second motion at same term when first overruled, dismissed. 
Wimpy vs. Gaskill et al., 41. 


-5. Brief of evidence approved subject to correction and filed in 
time limited, and afterwards corrected and approved, motion 
not dismissed. Royce & Co. et al. vs. Gazan, 79. 

6. Discretion to grant or refuse, where evidence is conflicting. 
City R’k of Mac. vs. Mayor, etc., of Mac., 93; Mayer & Glauber 
vs. Tufts, 96 (although weight seems against verdict) ; Love- 
joy vs. Norcross, 100; Byne vs. Smith, 101; Harper et al. vs. 

Wilkes et al., 106 (where evidence not full) ; Stegall vs. Baker, 

107 ; Holliday vs. Anglin, 107 ; Moore vs. Rosser, 329; Atntala & 
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©. A.-L. Rwy. Co. vs. Holcombe & Co., 590; Erskine & Co. vs. 
Duffy, 602; Irwin et al. vs. McKnight, 669 (issue of fraud.) 
(See No. 15 below.) 

7. Discretion where misunderstanding as to leave of absence. 
Pioneer Mfg. Co. vs. Callaway & Co., 105. 


8. Remark of judge to another defendant just tried that he was 
lucky to escape, no ground for new trial. Townsend vs. State, 
105. 

9. Demurrer overruled, no ground for new trial. DeBarry-Baya 
Merchants’ Line vs. Austin, 306. 


10. Error without injury, no ground for new trial. Mathews vs. 
Bosworth & Jossey, 19; Metcalf vs. State, 308; Swint vs. Carr, 
322. 


. Newly-discovered evidence as ground for. City, etc., Rwy. vs. 
Findley, 311. 

12. Brief of evidence and motion approved in vacation, without 
objection, counsel taking part in, waives objection. Moore 
vs. Rosser, 329. 

13. Correcting grounds by note appended to motion, practice con- 
demned. Irwin et al. vs. McKnight, 669. 

14. Absence of party from providential cause, unknown to coun- 
sel, ground for new trial. Cleveland Nat. Bk. vs. Reynolds, 
834, 

15. Discretion, rule of, does not apply after second verdict for 

same party. Veal et al. vs. Robinson, 838. 


1 


oo 


NONSUIT. 


1. Error in this case. Cunningham, gdn., vs. Woodbridge & Har- 
riman et al., 302; Beck et al., rec’rs, vs. Henderson, 360. 

2. Negligence of plaintiff causing injury, and none on part of de- 
fendant, nonsuit. Blitch vs. Central R. R., 333. 

3. Properly refused in this case. Massengill vs. First Nat. Bk., 341. 

4, Married woman sued on note signed by her husband as her 
trustee, nonsuit proper. Stilwell vs. Woodruff, 347. 

5. Negligence of employé of railroad partly causing injury to self, 
non-suit proper. Semble. Sav., Fla. & W. Rwy. vs. Folks, 527. 

6. All grounds should be urged at once; but court may vary rule 
in cases of mistake, oversight, ete. Ibid. 


NOTICE. 


1. Of unrecorded mortgage, whether purchaser had, left to jury. 
Doyw vs. Donovan, 44. 
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2. Partner’s knowledge of title to bond before firm formed, affects 
firm. Cunningham, gdn., vs. Woodbridge & Harriman et al., 
302. 


3. Of defect in bridge, to employé building, is notice to city. City 
of Atlanta vs. Buchanan, 585. 

4. Negligent ignorance is equivalent to notice. Schmidt vs. Block, 
823. 


See Insurance, 5, 8-9. 


-NOTICE TO PRODUCE PAPERS. 


1. Transcript of dealings with adversary, sufficient response to 
notice, when. Grant vs. Ala. Gold L. Ins. Co., 575. 


‘NUISANCE. 


1. Damming natural flow of water by working street. Maguire 
vs. Mayor of Cartersville, 84. 


2. Power of city of Griffin as to abating. Ison vs. Manley, 804. 


« OBSTRUCTING PROCESS. See Criminal Law, 67-68. 
OFFICERS. See Constable; Ordinary; Sheriff. 


* ORDINARY. 


1. Election under local option act of 1885, power and duty as to. 
Scoville et al. vs. Calhoun, ord’y, 263. 


2. Same: Political powers as to election not interfered with by 
courts, except as act provides. bid. 


3. Mandamus not granted to compel ordinary to receive and hear 
contest by afew individuals. Ibid. 

4. Forgetting to notify counsel when case called, as promised, effect 
of. Morris et al. vs. Morris et al., 733. 


See Criminal Law, 81. 


PARENT AND CHILD. 


1. Custody of child, father has primary right to. Miller vs. Wal- 
lace et uix., 479. 

2. Habeas corpus for custody of child, discretion of court as to, 
limit and extent of, discussed. did. 

8. Same: Clear and strong case against father’s right must be 
made. Ibid. 

4. Same: Contract to relinquish parental right must be clear, 
definite and certain. Ibid. 
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5. Same: Stratagem of father to obtain custody, not destroy right. 
Ibid. 


. Same: Welfare of child and means of father considered. Ibid. 

7. Support child, duty to is on father to. Jbid.; Nunn, adm’r, 
et al. vs. Burger et al., 705. 

8. Same: Subrogation of purchaser to claim of father against child 

for support, there can be none. Jbid., 705. 


oO 





See Contracts, 6; Libel, 2; Gifts, 1. 


PARTIES. 





1. Sheriff made party to traverse of return, byamendment. Stone 
vs. Richardson, 97. 
. New parties added in claim case. Green vs. Mann, 246. 
3. Husband made party by amendment to suit by wife to recover 
homestead for self and children. ve et al. vs. Cross, adm’r, 
693. 


4. Same: Wife may recover without husband being made party. 
Semble. Ibid. 


bo 


















PARTNERSHIP. 





1. Ward’s funds invested in bond by guardian through another, 
and latter forming partnership, and firm using bond, trover 
lies. Cunningham, gdn., vs. Woodbridge & Harriman et al., 
302. 


2. Notice to one partner, before firm formed, is notice to firm. 
Ibid. 


. Service on one partner, other who was active tort feasor having 
left state, is good against firm; and bail process and bond 
having been in name of firm, suit was against them. bid. 

4. Indebtedness between partners is no defence in suit against 

firm. Ibid. 

5. Wrong firm sued, not changed to suit against right firm, though 
one partner was member of both. Howes vs. Patterson & 
Co., 689. 

. Omission of partner curable by amendment. Tbid.” 

. Attachment against wrong firm and garnishment dissolved, 
two partners stricken by amendment, judgment not allowed 
on bond or against remaining defendant. Ibid. 

8. Same: Dismissed, case was properly, on motion. 


oo 
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PATENT. See Promissory Notes, 7. 
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PAWNS. See Insurance, 6. 


PAYMENT. See Trusts and Trustees, 1; Debtor and Creditor, 6; In- 
terest and Usury, 4. 


PENITENTIARY. See Criminal Law, 28-31. 
PERJURY. See Criminal Law, 76-80. 


PLEADINGS. 
1. Payment, plea was not one of, in this case. Wimpy vs. Gaskill 
et al., 41. 
2. Burden on plaintiff, under plea amplifying general issue. Ibid. 
. Issues outside pleadings tried inthis case. Lary vs. Lewis, 46.. 
. Equitable pleadings in claim case. Green vs. Mann, 246. 


5. Justification, what is proper plea of, in action for assault and 
battery. Seymour vs. Bailey, 338. 


. Pleas stricken, where estopped from making defence. Beck et 
al. vs. Henderson, 360. 


. Account due by installments, separate suits may be brought, 


though all past due. Parris vs. Hightower, 681. 
In quo warranto case discussed. Whelchel et al. vs. State, 644. 
9. In justice’s court. See Justices and Justice Courts, 8. 


. Variance, that abstract of title in suit for land does not show to 
whom set apart as homestead, does not make. Eve et al. vs. 
Cross, adm’r, 693. 

. Vague and general allegations that charter is contrary to law 
and the constitution, and that legal existence of company is 
denied, formnoissue. Bell vs. Americus, etc., Railroad, 754. 

2. Non est factum not filed after first term, where no plea filed to 
which it could be added by amendment. Brown et al. vs. 
Davenport, ord’y, 799. 

. Sufficient allegations of negligence in this case, though con- 

fused. Schmidt vs. Block, 823. 


See Interest and Usury, 4, 5. 
POSSESSION. See Prescription; Claims, 11. 
POWERS. See Deeds, 6. 


PRACTICE IN SUPERIOR COURT. 


1. Witness attached and brought in after argument begun, discre- 
tion as to allowing him to be sworn. Mathews vs. Bosworth 
& Jossey, 19. 
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. Verdict received in absence of counsel, prisoner being present. 

O’ Bannon vs. State, 29. 

. Special issues in equity cause, what should be submitted. . 

Creech vs. Richards, adm’r, 36. 

. Open and conclude, right to, is important, and denial requires : 

new trial. Royce & Co. et al. vs. Gazan, 79. 

. Remark of judge to another person just tried that he was lucky 

to escape, not cause new trial. Townsend vs. State, 105. 

j. Re-introduction of witness after argument begun, is in discre- 

tion of judge. Harrison et al., ex’rs, vs. Powers, 219. 

. Open and conclude, defendant has right to, under plea of justi- 

fication. Seymour vs. Bailey, 338. 

. Re-refer case to auditor, because of errors of law, not necessary 
to. Jones, trustee, vs. Bond et al., 517. 

Jury-list allowed certified pending plea in abatement. Jackson 
vs. State, 551. 

. Suspend case to allow exception to sustaining demurrer to plea 

in abatement, court will not. Jbid. 


Books and papers used in evidence sent to jury-room, under 


proper instruction, though containing other entries. bid. 


. Judgment non obstante veredicto, notrendered when. Grant vs. 
Ala. Gold L. Ins. Co., 575. 


. Juror put upon defendant in felony case, time allowed for ac- 
cepting or rejecting is in discretion of court. Carr vs. State, 
592. 

. Strikes, time allowed for, whether rule applicable to felony 
cases. Quere? Ibid. 


. Discretion of judge in conduct of business. Ibid. 


. Default, discretion as to refusal -to strike pleas filed after de- 
fault and enter judgment. Russell, ex’r, vs. Hubbard, 618. 


. ‘*Answer’’ entered at return term, is equivalent to plea of 
general issue; other pleas may be added by amendment. 
Ibid. 


. Non-suit, all grounds for, should be urged at once; but court 
has discretion to prevent injustice from mistakes, accidents, 
etc. Parris vs. Hightower, 631. 


Possession in defendant in fi. fa. admitted, to obtain opening 
and conclusion, but court subsequently holds other party en- 
titled thereto, admission properly allowed withdrawn. Jrwin 
et al. vs. McKnight, 669. 


. Remark to counsel that there was no difference between him . 
and the court or between counsel as to the law, not error. 
Almond vs. Gairdner & Arnold, 699. 
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21. Examine witness as to admissibility of statements in the na- 
ture of confessions in absence of jury, when not error to 
refuse to allow-counsel to. Kimbrough vs. State, 786. 


22. Withdraw plea of guilty, principal should not be allowed to, 
pending trial of accessory. Groves vs. State, 808. 

23. Same: If allowed, what effect. Ibid. 

24. Set aside judgment dismissing appeal, motion to, is in discre- 
tion of court. Aiken vs. Wolfe, 816. ‘ 


2. Same: Service of rule nisi not made by next term, motion dis- 
missed. Ibid. 


See Judgments, 15-16; New Trial; Verdict, 11. 


“PRACTICE IN SUPREME COURT. 


1. Assignment of error, when sufficiently specific and when not. 
White vs. Hand et al., 3; Poullain et al. vs. Poullain, 420; 
Trippe, ex’r, vs. Wynne, 200; Erskine & Co. vs. Duffy, 602 
(when motion for new trial is granted or refused; also as to 
charge of court) ; Cobb vs. State 664 (long charge with no error 
specified’. (See No. 16 below.) 


. Error without injury, not cause reversal. Mathews vs. Bosworth 
& Jossey, 19; Metcalf vs. State, 308; Swint vs. Carr, 322. 
. Write off part of amount found by jury, party required tv, or 
reversal granted. Lary vs. Lewis, 46. (See No. 21 below.) 
Certiorari, petition for refused, is not record, but must come up 
in bill of exceptions. James vs. Davis, 100. 
. Serve solicitor general or other officer, necessary to, on excep- 


tion to ruling on illegality to tax fi. fa. Hooper vs. State et 
al., 100. 


. Same: Serving individuai for whose benefit fi. fa. alleged to be 
proceeding, not sufficient. Ibid. 


. Judgment in one’s favor not excepted to, though not put on 
most advantageous grounds. Bowen vs. Groover, 101. 

. Damages for delay denied when. Westbrook vs. Fudge, 102. 

. Settlement agreed on, request to withdraw case opposed, effect. 
Ibid. 


. Service of bill of exceptions in time, shown by affidavit made 
after ten days, sufficient. Cain et al. vs. Ligon, 102. 


. Ten days for service, how counted. bid. 
. Ground of objection to evidence must be shown. Ibid. 


3. Time for excepting limited by consent order. Crawford et al. 
v8, Tribble, ord’ y, 10 |. 
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14. Amount of compensation proper under contract, determined by 
court in this case.. Hodge vs. Ellis, gdn., 272. 

15. Assignment of error solely on overruling demurrer at former 
term, to which exception pendente lite filed, not sufficient. 
DeBarry-Baya Merchants’ Line vs. Austin, 306. 

16. Motion for new trial made, and no motion to dismiss in court 
below because of approval of motion and brief of evidence in 
vacation, point not decided here. Moore vs. Rosser, 329. 

. Dismissal works affirmance and is res adjudicata. Hall et al. 
vs. Huff et al., 337. 


. Plea held insufficient, that court added he did not see how a 
plea of justification could be filed under the facts, was not 
ruling which could be excepted to. Seymour vs. Bailey, 338. 

. Verdict not reviewed, if no motion for new trial made. Massen- 
gill vs. First Nat. Bk., 341. 

. Suggestions to court below as to further mode of trial. Poul- 
lain et al. vs. Poullain, 420. 

. Verdict, part required written off. East Tenn., Va. & Ga. R. 
R. vs. Wright & Co., 582. (See No. 3 above.) 

. Costs, direction as to, where part of verdict written off. Ibid. 


. Suspended, case will not be, to allow exception to sustaining 
demurrer to plea in abatement. Jackson vs. State, 551. 


Record, not bill of exceptions, motion for new trial and brief 
of evidence are part of. Erskine & Co. vs. Duffy, 602. 
. Point not decided below not decided here. Russell, ex’r, vs. 
Hubbard, 618; Bates vs. Messer, 696. 


. Cross-bill of exceptions necessary, in order to review grounds 
of motion not sustained, where exception taken to sustaining 
one ground. Floyd vs. Chess-Carley Co., 752. 


See New Trial, 13. 
PRESCRIPTION. 


1. Possession of one lot, under deed conveying several lots by 
numbers, but not showing them to form one tract, is not con- 


structive possession of all. Barber et al. vs. Shaffer et al., 
285. 


PRESUMPTION. 


1. Assent to order, allowing motion for new trial in vacation, pre- 
sumed from presence and participation, without objection. 
Moore vs. Rosser, 329. 

2. Auditor’s report prima facie correct. Poullain et al. vs. Poul- 
lain, 420. 
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3. Assent of executrix to legacy presumed from use of property 
under it. Vanzunt et al. vs. Bigham et al., 759. 


See Railroads. 


PRINCIPAL AND AGENT. 
1. Promise of agent not within aut! >ority or dum fervet opus, not 
admitted against principal. Blitch vs. Central Railroad, 333. 
. Est»ppel on principal by act of agent. Ezzard vs. Frick & Co., 
512. 
. Dual agency for both parties, not valid. English vs. Bank State 
of Ga., 537. 
. Agent’s memorandum, in scope of duty, given as basis for bring- 


ing suit, admitted against principal. Geo. Railroad vs. Smith, 
gov’r, 634. 

. Husband’s agency for wife in making purchases, facts showing, 
discussed. Vaughn vs. Miller & Bussey, 712. 


. Ratification of |husband’s acts as agent, what is necessary to 
show. Ibid. 


. Notes of agent taken, effect of, discussed. Ibid. 
. Knowledge necessary to ratification. Ibid. 


PRINCIPAL AND SURETY. 


. Parol agreement by one guarantor, under letter from other 
agreeing to joint contract, not binding on latter. English vs. 
Bank State of Ga., 537. 


. Accommodation endorser or surety, facts of ease making. 
Ibid. 


. Estopped from denying that name was signed to bond of state 
depository by competent authority, surety would be, by 
knowledge and permitting deposit of state’s funds without 
objection. Colquitt, gov’r, vs. Smith, 709. 

. Same: Property of surety, or that transferred after giving of 
bond, bound by execution issued on it. Ibid. 


5. Distress warrant, issue under counter-affidavit to, must be 


submitted to jury, to bind sureties. Willis et al. vs. Bivins, 
745. 


Same: Judgment by court by agreement of parties, but with- 
out consent of sureties, will not bind them. bid. 

Representation of ordinary and principal that administrators’ 
bond was temporary, pleaded by surety, plea stricken, 
Brown et al. vs. Davenport, ord’y, 799. 

Surety’s administrator paying off judgment and moving to 
have suretyship entered of record and to have control of fi. 
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fa., record of suit admissible, though judgment irregular. 
McWilliams vs. Lee, adm’r, 838. 


See Homestead, 6; Statute of Frauds. 


PRIVATE WAYS. See Roads and Bridges, 1. 


PROMISSORY NOTES. 
1, Without consideration, not good. City Bk. of Macon vs. May- 
or, etc., of Macon, 93. 
. Made on Sunday, void. Harrison et al., ex’rs, »s. Powers, 218. 


- Same: Dated on another day and transferred to innocent hold- 
ers in due course of trade, maker estopped. Jbid. 


- Same: Transferred on Sunday, holder not protected. Ibid. 

. Same: Transfer discussed on Sunday and consummated on 
later day, holder protected. Jbid. . 

. Barred as to one defendant and the other a minor, suit dismissed 
on demurrer. Latham vs. Kolb, 291. 

. Failure of consideration, where note given for right to sell pat- 


ented machines which proved worthless. Smith vs. High- 
tower, 629. 


See Negotiable Instruments; Husband and Wife, 5. 


PUBLIC POLICY. See Assignments, 6; Religious Corporations, 1. 


QUO WARRANTO. 


1. Bridge forming part of public road, taking possession of, and 
charging tolls, what sufficient for petition to allege. Whelchel 
et al. vs. State, 644. 


2. Information is not confined strictly to allegations of petition, 

but may amplify and enlarge. Ibid. 

3. Toll-bridge set up in public road, facts of case did not authorize. 
Ibid. 


4. Code, §684, refers to private bridges and ferries, not to public 
roads. Jbdid. 


RAILROADS. 


1, Presumption against, when killing or injury from running of 
trains shown. Geo. R. R. vs. Bird, 18. 


2. Injunction, abandonment of intention to apply for, not prevent 
lease-holder from suing for damages for taking right-of-way, . 
hough condemned as against owner of fee.. Capers vs. Au- 
gusta, G. & S. R. R., 90. 
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. Lease-holder, right of as to right-of-way. bid. 

- Foreign corporation, East Tennessee, Virginia & Georgia Rail- 
road is not. Schaefer vs. East Tenn., Va. & Ga. Rk. R., 99. 

. Negligence of company, want of ordinary care to avoid injury, 
and contributory negligence, rule as to.. Central R. R. vs. 
Smith, 209; Central Railroad vs. Harris, 501. 

. Passenger taking freight car at freight depot, what duty rests 
oncompany. bid, 209. 

. Live-stock, contract for shipment of discussed. Cincinnati, 
etc., Rwy. vs. Disbrow & Co., 288. 

. Extraordinary diligence as to passengers required. City & 
Sub. Rwy. vs. Findley, 311. 

. Street railway, same rule ot diligence and same presumption 
against apply to. Jbid. 


. Leave car, opportunity must be given to. Jbid. 


. Passenger going on platform when announcement of approach 
to station made, and being thrown off,cannotrecover. Blitrh 
vs. Central R. R., 3238. 


. Announcement of approach to station is not negligence. Ibid... 


. Pay expenses of sickness, promise of master of trains to, not 
admissible. Ibid. 


. Run over by engine or falling between cars while attempting 
to get off in contest, submitted to jury. Central Railroad vs. 
Harris, 501. 


- Bell not rung, immaterial, if it could not have contributed to 
injury. Ibid. 

. Engineer violating rules and partly causing injury to self, no 
recovery, though other employé negligent. Sav., Fla.& W. 
Rwy. v8. Folks, 537. 

. Goods stolen and others injured by water on ship-board, dam- 
ages are severable, and former may be tendered alone. East 
Tenn., Va. & Ga. R. R. vs.. Wright & Co., 532. 

. Steamship, shipment for part of way by, and thence over rail- 
road, liability of latter for damage on former depends on con- 
tract of former with shipper.. Jbid. 


19. ‘‘ Blowing ”’ of bilge-water and other perils of sea, exemption 
from liability for, in bill of lading, binds consignees. Ibid. 

20. Doubtful whether damage was from ordinary perils of sea or 
whether there was negligence, no recovery. Semble. Ibid.. 

21. Failure to transport wood for sale, which decreased in value, 
Gamages recovered. Atlanta & @..Air-Line Rwy. Co. vs8.. 
Holcombe & Co., 590.. 


22. Common carrier, railroad.is. Falvey ve. Georgia R. R., 597. 
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. Connecting road beyond terminus of own line, railroad liable 
for loss or damage occurring on, under contract for through 
shipment. Ibid. 

. Connecting roads, §2084 of Code as to liability of, does not alter 
common law, butis cumulative. Ibid. 

25. Express or implied contract for through shipment binds road. 
Ibid. 
26. Same: Implied, contract may be, from what. Ibid. 

. Fence cuts running parallel to public road, no duty to. Col- 
lier vs. Geo. R. R., 611. 

. Sections 706, 707 of Code apply to crossings, not roads running 
along railroad. Ibid. 

. Right-of-way: Charter giving right to acquire such strips of 
land as necessary, building road, but leaving land near track 
in possession of others for thirty years, shows it unnecessary, 
and railroad cannot recover. Mooney vs. Rome Railroad, 749. 

. Service on road which has leased its line, how perfected. At- 
lanta, etc., A-L. Rwy. vs. Harrison & Bro., 757. 

. Same: ‘‘ Leasing company,”’ to whose president letter is to be 
mailed, is lessor. Ibid. 

. Safe stations or places for alighting and means of exit, duty of 
railroad to provide for passengers. Central Railroad vs. 
Thompson, 770. 

3. Passenger safely off of right-of-way, not duty of railroad to see. 
Ibid. 

. Passenger alighting at point some distance from station, 
whether his negligence or that of road, discussed, under facts. 
Ibid. 

. Announcement of approaching station, and of station after 
stopping, difference as to right of passenger to acton. Ibid. 

. Destination, duty of railroad to carry passenger to station of; 
extraordinary care required until then. bid. 

. Walking on track when no train in sight does not make pas- 
senger a trespasser. Ibid. 


. Unavoidable accident, road not liable for, if all done which the - 
law requires. Ibid. 


See Expectancy, Tables of. 
RAPE. See Criminal Law, 59-60. 


RECEIVER. See Injunction and Receiver. 


RECEIVING STOLEN GOODS. See Criminal Law, 65-66. 
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RELIGIOUS CORPORATIONS. 


1. Public policy to foster religion and charity. Trustees First 
M. E. Church vs. City of Atlanta et al., 181. 


. Assessments for street improvements, church not subject to. 
Lbid. 


. Assessment for street not made on church, is not taking money 
from treasury for. Jbid. 


. Trustees of church cannot create lien on, without special 
authority. Ibid. 


REMOVAL OF CAUSES. See United States Courts, 1. 


RES ADJUDICATA. See Judgments, 3, 18; Practice in Supreme 
Court, 17; Husband and Wife, 15. 


RES GEST. See Evidence, 30, 38, 45. 


ROADS AND BRIDGES. 


1. Private way, what necessary to acquire right of. Woolbright 
vs. Cureton, 107. 


. Toll charged on bridge forming part of public road, without 
authority, guo warranto lies. Whelchel et al. vs. State, 644. 


. Code, §684, refers to private roads and bridges, not to public 
ones. Ibid. 


. Bridges controlled by county, though leading into city, rebuilt 
by former, when washed away. Elliott vs. Gammon et al., 
comm’rs, 766. 


. Citizens of city cannot object. bid. 
}. Immediate taxation or bonded debt, commissioners determine 
advisability. bid. 


See Streets and Sidewalks; Municipal Corporations, 9, 11-13; 
Railroads, 27. 


ROME. See Roads and Bridges, 4-6. 
SALES. 


1. Bales of cotton to be made of first picking contracted to be 


sold, are subject to senior judgment. Phillips vs. Dean et 
al., 10. 


2. Acceptance of draft for price condition precedent to passing 
title, when. -Mathewson vs. Belinont, etc., Co., 357. 
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3. Same: Assignment by yendee before acceptance of draft con- 
veys no title. Ibid. 


Fee Administrators and Executors, 1-4; Vendor and Pur- 
chaser. 


“SEALED INSTRUMENTS. See Equity, 10, 11. 
“SERVICE. 


1. On mayor is sufficient on city. Maguire vs. Mayor, etc., of Car- 
tersville, 84. 


2. Entry by constable informal, amendable, not void. Telford vs. 
Coggins, 683. 
3. Justice court docket not showing service, immaterial. Jbid. 


4. Railroad which has leased its line, how served. Atlanta, etc., 
A-L. Rwy. vs. Harrison & Bro., 757. 


5. Continuing case to allow service perfected, not error. Ibid. 


See Practice in Supreme Court, 5, 6,10, 11; Practice in 
Superior Court, 25. 


:‘SET-OFF. 


1. Foreign executor suing here, set-off pleaded as if he were res- 
ident; law of foreign state as to presenting claims does not 
apply. Russell, ex’r, vs. Hubbard, 618. 


SHERIFF. 


1. Answer to rule alleging settlement hetween parties, attorney 
claiming fees should traverse. Haynes vs. Perry, sheriff, 33. 


. Made party to traverse of return, by amendment. Stone vs. 
Richardson, 97. 


. Liable in damages for rejecting proper affidavit of illegality. 
Mosely vs. Sanders, 293. 


. Money rule, sheriff entitled to direction by, where conflicting 
claims. Crawford vs. Williams et al., 792. 


. Same: Interpleader, money rule is in nature of bill of. Ibid. 
. Same: Deed takes fund in preference to junior fi. fa. Ibid. 


“SPECIFIC PERFORMANCE. See Equity, 5. 


STATE DEPOSITORY. See Principal and Surety, 3-4. 











STATUTE OF FRAUDS. 


1. Promise to ‘‘see debt paid,’’ and goods furnished on credit of 
promisor, is original understanding. Cruse vs. Foster & 
Estes, 723. 


2. Original or collateral undertaking, test of. Ibid. 


STOCK AND STOCKHOLDERS. 


1. Estopped from setting up fraud in organization against credit- 
ors who acted on faith thereof without objection. Beck etal. 
rec’rs, vs. Henderson, 360. 


2. Majority’s action within charter power not enjoined by minor- 
ity except on strong case, if atall. Lamar et al. vs. Lanier 
House Co., 640. 


3. Representations of persons taking subscriptions as to gauge of 
road and how ironed, not set up in defence to absolute note, 
when. Bell et al. vs. Americus, etc., Railroad, 754. 


4, Reform written contract of subscription, equity will not, except 
for omission by fraud, accident or mistake. Ibid. 


See Corporations. 


STREETS AND SIDEWALKS. See Municipal Corporations, 1, 3, 
5, 9, 11-13; Roads and Bridges. 


SUBROGATION. See Equity, 15. 
SUMTER COUNTY. See Costs, 5. 
SUNDAY. See Promissory Notes, 2-5; Witness, 8. 


SURETY. See Principal and Surety. 
TAX. 


1. Street assessment is not, within meaning of constitution requir- 
ing ad valorem and uniform tax. Trustees First M. E. Church 
vs. City of Atlanta et al., 181. 


2. Uniform practice of government and general law considered in 
construing act. Ibid. 


8. Fi. fa. not enjoined because complainant has sued defendant 
in fi. fa. for the land levied on, and has offered to pay tax 
and take transfer of ji. fa., but has been refused. McPhee vs. 
Veal, 656. 

4, Wild lands unreturned, advertisement necessary before issuing 


ji. fa., under act of 1874. Rish vs. Ivey, 738. 
v 76-58 
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5. Wild land returned and tax paid, levy and sale thereon under 
fi. fa. as unreturned void. Ibid. 


6. Peddler, itinerant lightning-rod dealer is not, under tax act. 
Ezell et al., comm’rs, vs. Thrasher, 817. 


See Homestead, 6, 7. 


TIME. See Insurance, 5-10; Criminal Law, 63; Practice in Supreme 
Court, 11. 


TITLE. 


1. Bales of cotton to be gathered from crop sold, title vests when. 
Phillips vs. Dean et al., 10. 
. Conveyance of three and one-fourth acres in lot 62, not cover 
land in adjoining lot. Bates vs. Slade & Etheridge, 50. 
3. Condition precedent not complied with, title not pass. Mathew- 
son vs. Belmont, etc., Co., 357. 


. Security deed may become absolute by agreement of parties. 
Irwin et al. vs. McKnight, 669. 


See Vendor and Purchaser; Sales; Gifts; Mortgages, 4; Limit- 
ations, Statute of, 4, 5. 


TORTS. 


1. Abates, action for, by death of party. Swift Specific Co. et al. 
vs. Davis, adm’r, 787. 

2. Pecuniary benefit to wrong-doer, what prevents abatement. 
Ibid. 

3. Same: Increased sale of patent medicine by libellous adver- 
tisement not prevent abatement. Ibid. 


TRESPASS. See Railroads, 37. 
TROVER. 


1. Firm using bond in which one partner had invested funds of 
ward sent to him by guardian, is conversion. Cunningham, 
gdn., vs. Woodbridge & Harriman et al., 302. 

2. Conversion, sale by one holding under contract retaining title 
in vendor until payment, and use by vendee and refusal to 
deliver, amounts to. Ezzard vs. Frick & Co., 512. 


3. Measure of damages, value of property, with hire. Ibid. 


4. Conditional sale, vendor allowing re-sale by purchaser to third 
party without notice, estopped from recovering property. 
Ibid. 


See Partnership, 3. 
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TRUSTS AND TRUSTEES. 


1. Payment of trust debt by crediting trustee’s individual account, 
not good. Maynard vs. Cleveland, 52. 


. Compromise note, trustee may, where there is a contest, in 
good faith. Ibid. 

- Compromise note due to him, trustee may, without order of 
court. Ibid. 

. Compromise, whether in good faith, is for jury. bid. 

5. Same: Good or bad faith, all facts bearing on, admissible. 
Tbid. 


. Fraud towards others for benefit of estate, admitted to show 
trustee’s zeal for it. Ibid. 


. Church trustees cannot create lien without express authority. 
Trustees First WV. E. Church vs. City of Atlanta et al., 181. 


. Married woman sued on note signed by her husband as trustee, 
non-suit proper. Stilwell vs. Woodruff, 347. (See also Crus- 
selle vs. Chastain, 840.) 

. Same: Authority to bind her separate estate must be shown. 
Ibid. 


‘Trustee for wife ’’ added to name of principal in forthcoming 
bond, is mere description. Bowen, constable, vs. Penny, 
trustee, et al., 743. (See No. 13 below.) 

. Limitations, statute of, not run against legatees with trustee 
until of age, until they became so and were entitled to pos- 
session. Vanzant et al. vs. Bigham et al., 759. 


. Fxecutrix was trustee for children only till they became of age. 
Ibid. 


‘* Trustee,’’ added to signature of note, is descriptio personx; 
debt is individual. Crusselle vs. Chastvin, 840. (See No. 
10 above.) 


. Pleadings necessary to subject trust estate. Ibid. 


See Administrators and Executors; Guardian and Ward; 
Equity, 138. 


UNITED STATES COURTS. 


1. Non-resident corporation, so as to remove cause, East Tennes- 
see, Virginia and Georgia Railroad is not. Schaefer vs. East 
Tenn., Va. & Ga. R. R., 99. 

2. Removal on ground of local prejudice, too late to apply for, 
after trial began. Fleming vs. Fire Ass’n of Philadelphia et 
al., 678. 
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3. Local prejudice act must be strictly complied with, in order to 
obtain removal. TIbid. 


4. Removal from state court under act of 1875, petition for, made 
before second term, is in time, where frst term for trial was 
adjourned. Livingston vs. Frick & Co., 839. 


VAGRANCY. See Criminal Law, 20. 
VARIANCE. See Criminal Law, 2; Pleadings, 10. 
VENDOR AND PURCHASER. 





1. Foreign mortgage following property and foreclosed where it is 
found, within time allowed for record, is superior to bona fide 
purchase without notice. Hubbard vs. Andrews & Co., 177. 


2. Reduction in price, none allowed because all of one of lots con- 
veyed was adversely held, where bond for title included it 
or so much of it as was not adversely held. Cox vs. Jones, 
296. 

3. Partnership affected with knowledge of title of bond by one 
partner. Cunningham, gdn., vs. Woodbridge & Harriman 
et al., 302. 

4, Acceptance of draft for purchase price is condition precedent to 
passing title, when. Mathewson vs. Belmont, etc., Co., 357. 


5. Same: Assignment by vendee before accepting draft conveys 
no title. Ibid. 





See Sales. 
VENUE. See Criminal Law, 62. 
VERDICT. 


1. Received in absence of counsel, prisoner being present. O’ Bun- 
non vs. State, 29. 


bo 


. Special issues in equity cause, what should be submitted. 
Creech vs. Richards, adm’r, 36. 


3. For defendant ‘‘on all the pleas,’’ sufficient, without finding 
oneach. City Bk. of Macon vs. Mayor, etc., of Macon, 93. . 


4. Same: One plea sustained by evidence, such verdict not set 
aside. Ibid. 


5. $10,000 for injury on railroad, excessive when. Central Railroad 
vs. Smith, 209. 


6. Contrary to evidence in this case. Harrison et al., ex’rs, vs. 
Powers, 219; Lee vs. State, 498; Fast Tenn., Va, and Ga. 
Railroad vs. Wright & Co., 532 (part required written off) ; 

English vs. Bank State of Ga., 537; Brown vs. State, 623. 
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7. Demanded by evidenceinthiscase. Cox vs. Jones, 296; Craw- 
ford vs. Kimbrough, 299: Colquitt, gov’r, vs. Smith, 709. 


8. Seriatim on exceptions to auditor’s report, should be. Pouwl- 
lain et al. vs. Poullain, 420. 


9. Same: Effect if not so, discussed. Ibid. 


10. ‘‘Defendant’’ guilty, where joint indictment but separate trial, 
sufficient. Bernhard vs. State, 613. 


11. Amended in matter of form, but not of substance, after re- 
ceived, recorded and jury dispersed, though jurors state what 
was intended. Shelton vs. O’ Brien, 820. 
WAGES. See Garnishinent, 1, 2. 
WAIVER. See New Trial, 12; Limitations, Statute of, 3. 
WARRANTY. 


1. Reasonably suited to use intended, that machine is, impliedly 
warranted. Smith vs. Hightower, 629. 


WILD LAND. See Tax, 4-5. 


WILLS. 


1. Administration revoked by probate of will in foreign state. 
Thomas, Jr., adm’r, vs. Morrisett, ex’r, 385. 

2. Void legacies and good legacies contained, not prevent grant of 
administration under will. bid. 


3. Charitable bequests beyond limit of statute, effect of. bid. 
4, Construed. Vanzant et al. vs. Bigham et al., 759. 


WITNESS. 


1. Child not understanding obligation of oath, or legal or future 
punishment for perjury, incompetent. Johnson vs. State, 76. 
. Same: May become competent before second trial. Ibid. 


3. Privilege not to inculpate self, what does not violate. Hogan 
v8. State, 82. 


. Wife competent, on trial for wife-beating. Stevens vs. State, 96. 


. Dead, attorney for plaintiff being, defendant incompetent to 
prove payment to him. Doerflinger vs. Nelson, 101. 


. Re-introduction of, after argument begun, matter of discretion. 
Harrison et al., ex’rs, vs. Powers, 219. 


. Dead, other party being, living party incompetent. Ibid. 





910 INDEX. 








8. Sunday, transaction on, is illegal, and party not compelled to 
testify to. Ibid. 


_. 9. Same: Privilege claimed, party not to be injured by. Ibid. 


See Continuance, 2, 3. 


WORDS AND PHRASES. 


? 


silver dollars are. Blount vs. State, 17. 


1. ‘*Lawful currency,’ 
2. Falsehood should not work advantage in court. Royce & Co. 
et al. vs. Gazan, 79. 
. “Insolvent traders,’? who are. Shannon & Co. vs. Fechheimer, 
Goodkind & Co., 86. 


. “Ten days” for service, how calculated. Cain et al. vs. Ligon, 
adm’r, 102. 


. Cruel treatment by husband to wife, what may constitute. 
Glass vs. Wynn, ex’r, 319. 

. Laborer, not officer, locomotive engineer is. Sanner vs. Shivers, 
335. 

. Importance of criminal issue illustrated in charge, ‘‘on the one 
side’ and ‘‘on the other,’’? noterror. Beck vs. State, 452. 

. ‘Vindicate the law,’’ in charge, not error. Ibid. 

9. Malice defined. Ibid. 

. “Keeping” street safe includes building bridge. City of At- 

lanta vs. Buchanan, 585. 


. “Liquidated”’ account, means settled, acknowledged, agreed. 
Parris vs. Hightower, 631. 


. “Obstruct” implies force, when. Davis et al vs. State, 719. 

. “Published,” law is when approved by governor, if no other 
mode provided. Freeman vs. Gaither. 741. 

. “Filing” affidavit, handing to clerk equivalent to. Floyd 0s. 
Chess-Carley Co., 752. 

. “Leasing company” means lessor. Atlanta, etc., A.-L. Rwy. 
vs. Harrison & Co., 757. 


. “Peddler,’’ itinerant lightning rod dealer is not. Ezell et al., 
comm’rs, vs. Thrasher, 817. 








